LOUISIANA PRODUCTS  LIABILITY ACT

Is a Cause of Action Against a Product Manufacturer
for Negligent Training Barred by the LPLA?

By Andrew D. Mendez and
Justin P. Lemaire

On its face, the Louisiana Products Li-
ability Act (LPLA or the Act), La. R.S.
9:2800.51-.60, sets forth the exclusive
theories of recovery against a product
manufacturer for “damage caused by its
product.” Indeed, the second sentence of
the Act could be read as an express statu-
tory statement of that principle.* Thus,
the Act may appear to foreclose a simple
negligence claimagainstaproduct manu-
facturer for an injury related to its prod-
uct. Notwithstanding the language of the
LPLA, however, a negligence claim
against a product manufacturer for its
training of another in the use of its prod-
uct may be viable in Louisiana. This
article discusses such a theory of recov-
ery against a manufacturer.

Negligent Training Theory
of Recovery

A party asserting a negligent training
theory of recovery could argue that, re-
gardless of whether a manufacturer’s
product is “reasonably safe” or “unrea-
sonably dangerous,” a manufacturer
should be held liable for damage that
occursasaresultofits negligent training
ofanotherinthe use of its product. If such
a theory were accepted by the court, it
would be significant for plaintiffs and
manufacturersalike because it could open
a manufacturer to a negligence standard
of liability (in addition to the LPLA stan-
dard).
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Many product manufacturers under-
take to train others in the use of their
products. (Note that as used here, “train-
ing” means an undertaking by the manu-
facturer above and beyond providing
written warnings or directions in an
owner’s or instruction manual.)? In some
cases, the manufacturer may train third
parties, whointurn install or maintain the
product for customers. In others, the
manufacturer may train customers di-
rectly. Such training may be done at
additional cost or included in the pur-
chase price. In any event, these practices
are widespread. Even a cursory search of
the World Wide Web will uncover nu-
merous manufacturers who offer training
in the use of their products, including
manufacturers of products that are po-
tential sources of personal injury claims
if the products are misused, such as
chainsaws, construction equipment and
monitoring systems.® A plaintiff could
argue that, in addition (or in the alterna-
tive) to the four theories of liability found
in the LPLA,* a manufacturer should be
held liable if it negligently trained an-
other inthe use of its product, the product
was misused by the trained party, and an
injury resulted from the misuse. How-
ever, such a theory of liability is viable
only if not foreclosed by the LPLA’S
exclusive remedy provisions.

Scope of the Louisiana
Products Liability Act

As noted above, the Louisiana Prod-
ucts Liability Act “establishes the exclu-
sive theories of liability for manufactur-
ers for damage caused by their prod-
ucts.” Thus, a claimant arguably may
not recover from a manufacturer for in-
jury caused by aproductunder any theory
other than those covered in the Act.®° No
express exception is found in the statute
for claims based on negligent training of
another, or any other non-enumerated
theory.

The Actfurther providesthat the manu-
facturerisliable for damage toaclaimant
that is proximately caused by a charac-
teristic of the product that renders it “un-
reasonably dangerous,” provided that the

damage arose from a reasonably antici-

pated use of the product.” An LPLA claim,

then, applies to claims with two crucial
elements:

» the claim is asserted against a manu-
facturer; and

» the damage was caused by an unrea-
sonably dangerous product.

The LPLA supplies four possible ways
thata product can be “unreasonably dan-
gerous” for purposes of the Act:

» inconstruction or composition (i.e., a
manufacturing defect or flaw);

» indesign;

» failure to provide adequate warning
of a potentially dangerous character-
istic; and

» failure to conform to an express war-
ranty.®

These are expressly identified as the ex-
clusive grounds for finding a product is
unreasonably dangerous, and thereby
subjecting the manufacturer to liability
under the Act for injuries attributable to
the unreasonably dangerous condition.

Very little authority exists on the issue
of whether a negligent training theory of
recovery against a manufacturer is fore-
closed by the LPLA. Whether such a
claim is viable may turn on either, or
both, of the two crucial elements of an
LPLA claim mentioned above: specifi-
cally, whether a negligent training claim
lies against a manufacturer defendant
who acted in another role separate and
apart from that of manufacturer, or
whether the damages at issue were not
caused by the product or a defective or
unreasonably dangerous condition
thereof.

The Louisiana Supreme Court has
weighedinonthe firstissue and leftopen
the possibility of holdinga product manu-
facturer who undertakes to train another
liable on anegligence theory. In the mat-
ter of In re Kaiser Plant Explosion at
Kaiser,® the Louisiana Supreme Court
granted a supervisory writ and reversed
summary judgment in favor of a product
manufacturer who had successfully ar-
gued in the 1st Circuit Court of Appeal
that a negligence cause of action, on the
basis of the manufacturer’s alleged neg-
ligent training of another, was barred by

the LPLA’sexclusive remedy provisions.
In that case,'® a product manufacturer
moved for partial summary judgment to
dismissanegligence cause of action based
on its alleged negligent training of an-
other in the use of its product, arguing
that the LPLA was the exclusive remedy
and thus barred a negligence cause of
action. The trial court denied the motion,
but a unanimous panel of the 1st Circuit
Court of Appeal granted a writ applica-
tion by the manufacturer and agreed with
its argument, holding that partial sum-
mary judgment dismissing the negligence
claim on the basis of the LPLA’s exclu-
sive remedy provision was appropriate.
Plaintiff soughtawrit from the Louisiana
Supreme Court, which granted it and
unanimously reversed the 1st Circuit.
The Supreme Court held, without much
elaboration, thata genuine issue of mate-
rial fact existed as to whether the respon-
dent “acted in arole other than manufac-
turer.”

The Supreme Court’s short memoran-
dum opinioninInre Kaiser Plant Explo-
sion represents the only guidance to date
on whether a negligent training claim is
viable in light of the LPLA. The authors
could find no other reported decision of
a Louisiana state court, or any federal or
state courtapplying Louisianalaw, which
has addressed the issue. The Louisiana
Supreme Court’sdecision suggests thata
manufacturer may be liable on a negli-
gence theory if it wore multiple “hats,”
one as manufacturer and one as trainer.
In other words, the Supreme Court’s rul-
ing suggests that where a claim soundsin
negligent training, the manufacturer can
be sued notonly as a manufacturer per se,
butalso (orinthe alternative) asatrainer,
whose status as a manufacturer may
merely be coincidental. Because the
LPLA provides for theories of liability
against manufacturers,*? its statutory ex-
clusive remedy provisions arguably may
notapply where a claim is against a party
whose alleged negligence was in the
course of performing a role other than
“manufacturer.”

Another argument why a negligent
training claim would not fall under the
LPLA (so as to be beyond the scope of
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the Act’s “exclusive theories” provision)*®

turns on the second crucial element of an

LPLA claim discussed above: an injury

attributable to negligent training may not

necessarily result from a defect or dan-
gerous condition of the product. Louisi-
ana courts hold that in order to recover
under the Act, a plaintiff must prove that
the product contained a “defective con-
dition”**ora*“dangerous characteristic®
that rendered it unreasonably dangerous.

A “defective condition” under the LPLA

exists if:

» the product materially deviates from
the manufacturer’s specifications or
performance standards, or from oth-
erwise identical products created by
the same manufacturer;*¢

» a feasible alternative design is avail-
able which the manufacturer should
have used' and would prevent the
injury suffered by the plaintiff; or

» the product injured plaintiff because
it failed to conform to an express
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warranty which induced the plaintiff

to purchase the product.’®
A product has a “dangerous characteris-
tic” for the LPLA purposes if it has a
characteristic which could cause dam-
age, and the manufacturer fails to use
reasonable care to provide adequate warn-
ing of the characteristic and resulting
danger to those who will use the prod-
uct. 2 With either a “defective condition”
or “dangerous characteristic,” the plain-
tiff asserting an LPLA claim would con-
tend that there is something wrong with
the product that resulted in injury.

When the claim is negligent training,
however, a plaintiff would not necessar-
ily allege that the product itself was de-
fective or had adangerous characteristic.
Rather, the product may have “caused”
the damage only in the sense that it was
improperly used due to negligent train-
ing of the user, and consequently served
as a mechanism of injury. Nonetheless,
the exclusive remedy provision of the
LPLA would arguably still apply to such
claims, as those claims could ultimately
still be construed as based on damage
caused by aproduct, and therefore within
the ambit of the Act’s exclusive remedy
provisions.

As noted, the authors were unable to
find any authority under Louisiana law
that sheds light on the issue of whether a
Louisiana courtwould find the foregoing
reasoning persuasive. Some foreign au-
thority, however, suggests claims may
fall outside the purview of product liabil-
ity where damages were not caused by
the product itself. For example, in Uni-
versal Underwriters Insurance Group v.
Public Service Electric & Gas Co.,* a
federal court, applying New Jersey law,
addressed a claim that a building was
destroyed by fire partly caused by an
electricutility’sfailure to adequately train
and instruct its employees, resulting in
inadequate emergency response ser-
vices.?? The defendant utility argued the
New Jersey Products Liability Act
(NJPLA) provided the exclusive theory
of recovery against it because the claim
was based on a problem with a “product”
the utility provided, namely, electrical
service. Putting aside the question of

whether providing electricity is properly
construed as a “product” in the first in-
stance, the court disagreed with the
utility’s argument that the NJPLA pro-
vided the plaintiff’s exclusive remedy,
noting that:

[blecause this conduct relates to
maintenance of the electrical ser-
vice, and notadefectinherentinthe
product, it does not qualify as a
“harm caused by a product,” and is
therefore not cognizable under the
NJPLA.Z

Whether the same result would be reached
under Louisiana law to a negligent train-
ing claim againsta product manufacturer
remains to be seen.

Conclusion

While the Louisiana Products Liabil-
ity Act ostensibly provides the “exclu-
sive theories of liability against manu-
facturers for damage caused by their prod-
ucts,”?the Louisiana Supreme Courthas
recognized that a negligence claim may
nonetheless lie against a manufacturer
who undertook to train another in the use
of its product, and the trainee then im-
properly uses the product and injures the
plaintiff. In addition, itis yet to be deter-
mined whether Louisiana courts would
accept an argument that a negligence
claim for an injury caused by a negli-
gently-trained party’s improper use of a
product is outside the LPLA’s scope,
because this scenario would not neces-
sarily involve either an “unreasonably
dangerous” product or a product with a
“defective condition.” How these issues
are ultimately resolved by the Louisiana
courts could have a substantial impacton
defendant-manufacturers and plaintiffs
alike.

FOOTNOTES

1. See La. R.S. 9:2800.52.

2. For example, training could include
manufacturer-sponsored training seminars,
phone or Internet terminal supports and the like.

3. These statements are based on a one-hour
survey of the World Wide Web using the Google



search engine and the search terms
“manufacturer (training or train) (use or operate
or implement or implementation or install or
installation).” For specific examples, see
STIHL Inc., Know How, at www.Stihlusa.com
(last visited Dec. 13, 2005) (chainsaws);
Caterpillar, Caterpillar Equipment Training
Solutions, Fall 2004, available at www.cat.com
(construction equipment); Met One
Instruments, Frequently Asked Questions, at
www.metone.com/fag.htm  (monitoring
instruments and systems).

4. La. R.S. 9:2800.54(B).

5. La. R.S. 9:2800.52.

6. 1d.

7. La. R.S. 9:2800.54(A).

8. La. R.S. 9:2800.54(B).

9. In re Kaiser Plant Explosion at Kaiser,
2001-2555 (La. 9/26/01), 797 So.2d 678.

10. The authors’ firm represented the writ
applicants in the Louisiana Supreme Court, and
in the appellate and trial courts below. The
product at issue in the writ practice discussed
here was a programmable relay used in
transmission of electrical power at an industrial
facility, which was alleged to have been

improperly programmed by a third party (an
electrical engineering consulting firm) that had
been trained in the relay’s use by the
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