/ ! Iil iri/ .J-"'..." J [ i | I
y Dean A. Suth_erlanﬂ g

..“: Vi |

374 April / May 2010




nsurance “bad faith” law' is codified

in La. R.S. 22:1892 (formerly La.

R.S. 22:658) and La. R.S. 22:1973

(formerly La. R.S. 22:1220).2 While
the statutes contain several similar provi-
sions, differences between them can af-
fect the imposition of bad faith statutory
penalties.

Payment of Uncontested
Amounts of Insured Losses
— La. R.S. 22:1892A(1) and

La. R.S. 22:1973B(5)

La.R.S.22:1892A(1) requires an insur-
ance company to pay its insured the uncon-
tested amount of a covered loss within 30
days after receiving a satisfactory proof of
loss from the insured orany party ininterest.
La.R.S.22:1973B(5) requires an insurance
company to pay the amount of any claim
due any person insured by the contract
within 60 days after receipt of satisfactory
proof of loss from the claimant.

The prohibited conduct under La. R.S.
22:1892A(1)/R.S. 22:1892B(1) and La.
R.S.22:1973B(5)is virtually identical: “the
failure to timely pay a claim after receiving
satisfactory proof of loss when that failure
to pay is arbitrary, capricious, or without
probable cause.” The primary difference is
that R.S. 22:1892A(1) requires the insurer
to pay the claim within 30 days of receiving
satisfactory proof of loss, rather than the
longer 60-day period allowed under La.
R.S.22:1973B(5).

Both provisions apply to claims by
insureds, not to third-party claims. Statu-
tory penalties may be imposed when the
insurance company’s failure to comply with
these statutory duties is “arbitrary, capri-
cious or without probable cause.”

What is “Arbitrary,
Capricious or Without
Probable Cause”
Misconduct?

An insurer’s misconduct meets the
“arbitrary, capricious or without probable
cause” standard when the insurer’s actions
are unjustified, lack a reasonable basis or
are without probable cause or excuse.®
The court in Riser v. Shelter Mut. Ins. Co.,

43,617 (La. App. 2 Cir. 10/29/08), 997
So.2d 675, 679, explained:

The phrase “arbitrary, capricious,
or without probable cause” is syn-
onymous with “vexatious.” Both La.
R.S. 22:658 and 22:1220 describe
an insurer whose willful refusal of
a claim is not based on a good faith
defense. Louisiana Maintenance
Services, Inc. v. Certain Underwrit-
ers at Lloyd s of London, 616 So.2d
1250 (La.1993) ....

In Louisiana Bag Co., Inc. v. Audubon
Indem. Co., 08-0453 (La. 12/2/08), 999
S0.2d 1104,1121-1122,the Supreme Court
held that proof of specific acts or proof of
the insurer’s state of mind is not required to
establish that insurer conduct is “arbitrary,
capricious or without probable cause.”

Other Sections Requiring

“Arbitrary, Capricious or

Without Probable Cause”
Conduct

Only La. R.S. 22:1892A(1), (2) and (4)
[becauseof R.S. 22:2892B(1)]and La.R.S.
22:1973B(5) and (6) [by their own terms]
require that the insurer’s statutory failure
meet the “arbitrary, capricious or without
probable cause” standard before statutory
penalties can be imposed.

An insurance company’s violation of
any other section(s) of these bad faith
statutes may support the imposition of
statutory penalties, even if the insurer was
not “arbitrary, capricious or without prob-
able cause.””

Payment of Written
Settlement Agreements —
La. R.S. 22:1892A(2) and La.
R.S. 22:1973B(2)

La. R.S. 22:1892A(2) and La. R.S.
22:1973B(2) obligate an insurance com-
pany to pay the amount of a settlement
agreement within 30 days after the settle-
mentagreementisreduced towriting. These
provisions differ concerning: (1) the party
to whom the duty is owed, and (2) the
standard of misconduct required before
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statutory penalties can be imposed against
the insurance company.

La. R.S. 22:1892A(2) requires an in-
surer “to pay the amount of any third-party
property damage claim and of any reason-
able medical expenses claim due any bona
fide third-party claimant within thirty days
after written agreement of settlement of the
claim from any third-party claimant.” [By
its terms, La. R.S. 22:1892A(2) only ap-
plies to written settlements with third-party
claimants. Aninsurance company that fails
to pay its insured property damages and
reasonable medical expenses within 30
days of a written settlement agreement is
not subject to the La. R.S. 22:1892 statu-
tory penalties.

La. R.S. 22:1973B(2) requires insurers
to pay a settlement within 30 days after
the agreement is reduced to writing. By
its terms, La. R.S. 22:1973B(2) applies
to all written settlement agreements (with
first-party insureds and with third-party
claimants).

Unlike La. R.S. 22:1892A(2), the La.
R.S.22:1973B(2) 30-day time period does
not contain the “arbitrary, capricious or
without probable cause” standard. If the
insurer’s failure to pay the amount of any
written settlement agreement within 30
days is “knowingly committed,” La. R.S.
22:1973B(2)isviolatedandR.S.22:1973C
statutory penalties may be imposed.®

Louisiana Citizens Property Insurance
Corporation is not exempt from these
statutes.’

Oral Settlement Agreements
Dictated into the Court
Record

Tension exists between the Civil Code
articles on compromise (La. Civ.C. arts.
3071-3078) and La. R.S. 22:1892A(2)
and La. R.S. 22:1973B(2)."° Are La. R.S.
22:1892A(2) and La. R.S. 22:1973B(2)
violated when an insurance company fails
to timely pay a settlement agreement that
is dictated into the record in open court,
but not reduced to a written settlement
agreement?

The court in Chateau Living Center,
L.L.C. v. Hanover Ins. Co., Civ. No.
06-3211, 2008 WL 4432368 (E.D. La.
9/25/08), noted a split between Louisiana
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courts on whether a settlement agreement,
dictated into the record in open court pursu-
ant to La. Civ.C. art. 3072, complies with
the statutory “written” settlement require-
mentofLa.R.S.22:1892A(2)and La. R.S.
22:1973B(2). Batsonv. South. La. Medical
Center, 97-1382 (La. App. 1 Cir. 9/25/98),
724 So.2d 782, 789, writ granted in part,
Judgment amended on other grounds, 98-
2709 (La. 1/8/99), 734 So.2d 649, held
that a settlement agreement recited in
open court was not “reduced to a writing”
until the transcription was entered into the
record. Fruge v. Classic Communications,
Inc.,04-1348 (La. App. 3 Cir. 2/2/05), 893
S0.2d 222, 226, writ denied, 05-0518 (La.
4/29/05),901 So.2d 1068, held thata settle-
ment agreement was reduced to writing
when it was orally entered into the record
in open court. Citing Revision Comment
“B” to La. Civ.C. art. 3072,"! Chateau fol-
lowed Batson.

In Yaukey v. Teachers Ins. Co., Civ.
No. 07-291, 2009 WL 1211033 (E.D. La.
5/4/09), the filing of the transcription of a
dictated settlementagreement into the court
record triggered the La. R.S. 22:1973B(2)
30-day period.

The Louisiana Supreme Court denied
writ applications in both Batson, supra,
and Fruge, supra. Whether the general
provisions of La. Civ.C. art. 3072 regard-
ing acceptable forms of compromises
fulfill the specific requirement of a written
settlementagreement containedinLa. R.S.
22:1892A(2) and La. R.S. 22:1973B(2)
remains an open question.

Written Settlement Offer —
La. R.S. 22:1892A(4)

La. R.S. 22:1892A(4) obligates an
insurance company to make a written of-
fer to settle any property damage claim,
including a third-party claim, within 30
days after receipt of satisfactory proofs of
loss of that claim. A violation of La. R.S.
22:1892A (4) must meet the “arbitrary,
capricious or without probable cause”
standard of La. R.S. 22:1892B(1) before
statutory penalties are imposed.

La.R.S.22:1973 contains no obligation
foran insurance company to make a written
settlement offer to any claimant.
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Initiate Loss Adjustment —
La. R.S. 22:1892A(3)

La.R.S.22:1892A(3) requires an insur-
ance company to “initiate loss adjustment
ofa property damage claim and of a claim
for reasonable medical expenses” within
14 days after notification of loss by the
claimant in ordinary cases and within 30
days after notification of loss in the case of
“catastrophic loss.”'? The violation of La.
R.S.22:1892A(3) subjects the insurerto the
penalties provided by La. R.S. 22:1973C.

La. R.S. 22:1892A(3) obligates the
insurer to take “some substantive and
affirmative step to accumulate the facts
necessary to evaluate the claim.”'* Merely
opening a file is insufficient.!

La. R.S. 22:1973 contains no similar
statutory provision. However, in Clark v.
McNabb,04-0005 (La. App. 3 Cir. 5/19/04),
878 So0.2d 677, 684, the 3rd Circuit con-
cludedthatLa.R.S.22:1973B(5) wasbroad
enough to encompass a duty to initiate a
loss adjustment and to timely complete the
claims investigation.

Misrepresentations by
Insurance Company — La.
R.S. 22:1973B(1)

If a denial of coverage results from
the insurance company “misrepresenting
pertinent facts or insurance policy provi-
sions relating to any coverages at issue,”
La. R.S. 22:1973B(1) has been violated.
The “arbitrary, capricious or without prob-
able cause” standard does not apply to a
misrepresentation claim. La. R.S.22:1892
contains no similar provision.

Does the phrase “relating to any cov-
erages at issue” modify only “insurance
policy provisions” or also modify “perti-
nent facts?”

The court in Strong v. Farm Bureau Ins.
Co.,32,414 (La. App. 2 Cir. 10/29/99), 743
S0.2d 949, 953, writ denied, 99-3362 (La.
2/4/00),754 S0.2d 229, limited the La.R.S.
22:1973B(1) provision to misrepresenta-
tions concerning pertinent facts concerning
coverage issues.'

However, the courts in three other cases
reached the opposite conclusion: McGee
v. Omni Ins. Co., 02-1012 (La. App. 3
Cir. 3/5/03), 840 So.2d 1248, writ denied,

03-1375, 03-1382 (La. 12/12/03), 860
So.2d 1149; Arvie v. Safeway Ins. Co. of
Louisiana,06-1266 (La. App. 3 Cir.2/7/07),
951 So.2d 1284, writ denied, 957 So.2d
181, 07-0797 (La. 6/1/07); and Dufrene
v. Gautreau Family, L.L.C., 07-467 (La.
App.5Cir.2/22/08),980 S0.2d 68, 85, writ
denied, 08-0629 (La. 5/9/08), 980 So.2d
694, and 08-0628 (La. 5/9/08), 980 So.2d
698. In these cases, misrepresentations of
pertinent facts aboutissues other than insur-
ance coverage issues were found to justify
the imposition of La. R.S. 22:1973B(1)
statutory penalties.

In Arvie, the court affirmed the impo-
sition of the excess policy limits liabil-
ity against the liability insurer, as well as
$2,000 in La. R.S. 22:1973C penalties.
The insurer’s consistent failure to commu-
nicate important information concerning
the claim to its insured violated La. R.S.
22:1973B(1)."¢

In Dufrene, the failure to produce two
insurance policies inresponse to formal dis-
covery constituted a La. R.S. 22:1973B(1)
misrepresentation of coverage.'’

What If an Insurance
Company Violates More than
One Statutory Provision?

Calogero addressed the insurance com-
pany’suntimely paymentofclaimsinviola-
tion of La. R.S. 22:1892A(1) and La. R.S.
22:1973B(5). Unfortunately, the frequently
quoted language from that decision did not
identify these specific subsections:

[Wihere La. R.S. 22:1220 provides
the greater penalty, La. R.S.22:1220
supersedes La.R.S.22:658 such that
Calogero cannot recover penalties
underbothstatutes. 735 So.2d at 820.
However, because La. R.S.22:1220
does not provide for attorney fees,
Calogero is entitled to recover at-
torney feesunder La. R.S.22:658 for
Safeway’s arbitrary and capricious
failure to pay his claim within 30
days of receiving satisfactory proof
of loss."®

This partial citation has led to the incor-
rect conclusion that an insurance company
canbe liable for penalties under only one of



the two bad faith insurance statutes."

Whether multiple penalties can be
imposed from violations of different obli-
gations contained in La. R.S. 22:1892 and
La.R.S.22:1973 wasnotdecided in Calog-
ero. Once it concluded that the insurance
company did not misrepresent the policy
provisions, the court specifically declined
to address the validity of the lower court’s
award of multiple penalties pursuant to La.
R.S.22:1973C.%

Other than situations in which the
questioned conduct is prohibited by more
than one subsection of La. R.S. 22:1892
and La. R.S. 22:1973 [as in Calogero],
there appears to be no reason why multiple
penalties should not be imposed against an
insurance company which violates more
than one provision of La. R.S. 22:1892
and/or La. R.S. 22:1973.

Differences Between

Potential Penalties,

Attorneys’ Fees and
Damages

The potential statutory penalties, dam-
ages and attorneys’ fees are different under
La.R.S.22:1892 and La. R.S. 22:1973.

La. R.S. 22:1892

(formerly La. R.S. 22:658)

La.R.S.22:1892 was amended in 2003
and 2006.%! Prior to the 2003 amendment,
La.R.S.22:1892 provided for amandatory
10 percent penalty and the recovery of
reasonable attorneys’ fees for the prosecu-
tion and collection of the claim. The 2003
amendment to La. R.S. 22:1892 increased
the statutory penalty from 10 percent to
25 percent but eliminated the recovery of
attorneys’ fees.

The 2006 amendment to La. R.S.
22:1892 increased the mandatory statu-
tory penalty from 25 percent to 50 percent
and reinstated the recovery of “reasonable
attorneys’ fees and costs.” The pre-2003
limitation of reasonable attorneys’ fees
“for the prosecution and collection of the
claim” was not retained.

La. R.S. 22:1892 has never authorized
therecovery of general or specific damages
that may result from the insurance com-
pany’s breach of its statutory obligations.
Violations of La. R.S. 22:1892 subject the

insurer to mandatory statutory penalties
and, except for the time period when the
2003 amendment to La. R.S. 22:1892
was in effect, to an award of reasonable
attorneys’ fees.

In Sher v. Lafayette Ins. Co., 07-2441
(La.4/8/08), 988 So.2d 186, 196-199, the
Supreme Courtdeclined to apply the current
version of La. R.S. 22:1892, when the bad
faith claim arose prior to the effective date
of the 2006 amendment.

However, the court recognized that the
current version of La. R.S. 22:1892 would
apply to a Hurricane Katrina claim if the
plaintiff first made a satisfactory proof
of loss after the Aug. 15, 2006, effective
date of the 2006 amendment to La. R.S.
22:658/22:1892 or if the plaintiff later
discovered new damages and made a new
satisfactory proofofloss, which the insurer
failed to pay timely.?

In the absence of one of these two
exceptions, the 2003 version of La. R.S.
22:1892B(1) is applicable to Hurricane
Katrina/Rita claims.?

Forallbad faith claims arising after Aug.
15,2006, La. R.S. 22:1892 provides for a
mandatory 50 percent statutory penalty and
reasonable attorneys’ fees and costs.

General damages for mental anguish
pursuantto La. R.S.22:1892 were rejected
by the Supreme Court in Sker, pursuant to
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La. Civ.C. art. 1998, which provides:

Damages fornonpecuniary loss may
be recovered when the contract,
because of its nature, is intended
to gratify a nonpecuniary interest
and, because of the circumstances
surrounding the formation or the
nonperformance of the contract, the
obligorknew, orshould have known,
that his failure to perform would
cause that kind of loss.

Regardless of the nature of the con-
tract, these damages may be recov-
ered also when the obligor intended,
through his failure, to aggrieve the
feelings of the obligee.

La. R.S. 22:1973
(formerly La. R.S. 22:1220)

Unlike La. R.S. 22:1892, La. R.S.
22:1973 authorizes the recovery of dam-
ages that may be sustained as a result of an
insurer’s breach of its obligations under that
statute, in addition to statutory penalties.

La. R.S. 22:1973A provides in part:
“Any insurer who breaches these duties
shall be liable for any damages sustained
as a result of the breach.”

La. R.S. 22:1973C provides:
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In addition to any general or special
damages to which a claimant is en-
titled for breach of the imposed duty,
the claimant may be awarded penal-
ties assessed against the insurerin an
amount not to exceed two times the
damages sustained or five thousand
dollars, whichever is greater. . . .

These two provisions authorize the
recovery of compensatory damages (both
general and special), and a discretionary
statutory penalty with maximum limits
of $5,000 or two times the amount of the
damages sustained, whichever is greater,
from an insurance company that violates
its La. R.S. 22:1973B obligations.

Attorneys’ fees are notrecoverable pur-
suantto La. R.S. 22:1973. Where the over-
lapping provisionsofLa.R.S.22:1892A(1)

andLa.R.S.22:1973B(5)arebothviolated,
the insured can recover the greater of the
statutory penalties provided by La. R.S.
22:1892B(1)orbyLa.R.S.22:1973C. The
insured may also recover attorneys’ fees
pursuant to La. R.S. 22:1892B(1), even
if La. R.S. 22:1973C provides a greater
statutory penalty.®

Are Mental Anguish
Damages Recoverable
Under R.S. 22:1973C?

The applicability of La. R.S. 22:1973
was not at issue in Sher: In Dickerson v.
Lexington Ins. Co., 556 F.3d 290, (5 Cir.
2009), the United States Sth Circuit Court
of Appeals, after noting that the Louisiana
Supreme Court did not address this issue
in Sher, held:

We hold that Art. 1998 is, as a mat-
ter of law, inapplicable to § 22:1220
and does not bar the award of mental
anguish damages under this statute:
Damages for mental anguish may be
awardedunder § 22:1220 for breach-
es of the duty of good faith.

Scope of Damages Upon
Which La. R.S. 22:1973C
Statutory Penalties Are
Calculated

Despite the seeming limitation on the
scope of La. R.S. 22:1973 general and
special damages upon which the La. R.S.
22:1973C penalties are calculated, i.e.,
damages sustained as the result of the
insurance company’s breach of its La.
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R.S.22:1973 obligations, a number of
recent decisions have applied the La. R.S.
22:1892 and La. R.S. 22:1973 statutory
“bad faith” penalties on the total amount
of the insured’s damages, including the
unpaid insured loss.

In Louisiana Bag Co., the Supreme
Court stated:

Moreover, we briefly note that an
insurer need only fail to tender one
undisputed portion of the claim to be
subject to penalties on the difference
between the amount paid or tendered
and the amount found to be due. La.
R.S.§22:658. Inthe case sub judice,
Audubon failed to tender timely pay-
ment of the undisputed portions of
the stock, building, contentsand EDP
claims, any one of which would have
been sufficienttorender Audubon li-
able under La. R.S. § 22:658 for the
difference between the amount paid,
$1,000,000, and the amount found to
be due, $3,266,309.26

In Neal Auction Co., Inc. v. Lafayette
Ins. Co.,08-0574 (La. App. 4 Cir. 4/29/09),
13 So.3d 1135, reh’g denied (6/5/09), writ
denied, 09-1499, 09-1606 (La. 11/6/09),
21 So.2d 313, the 4th Circuit majority
increased La. R.S. 22:1973C penalties
from $5,000 to $1,332,022. That amount
is twice the amount of the total $666,011
damages (including both covered and non-
covered losses) awarded pursuant to La.
R.S. 22:1973A.

In Grilletta v. Lexington Ins. Co., 558
F.3d359,369-371 (5 Cir.2009), the United
States Sth Circuit Court of Appeals held that
a homeowner’s insurer’s failure to timely
tender the undisputed portion of claim for
the loss of the insured’s house subjected it
to a penalty as to entire claim, not just the
undisputed portion.

French v. Allstate Indem. Co., C.A.
06-8251, 2009 WL 1668486, (E.D. La.
6/12/09), relying on Grilletta, rejected the
insurer’s argument that Louisiana Bag
required penalties to be applied only to the
disputed amount and not the total claim.
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