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Homestead Property

Matter of Lopez, 897 F.3d 663 (5 Cir. 
2018).

In Lopez, the Chapter 13 debtors listed 
their Texas property as their homestead, 
which they claimed as exempt under the 
Bankruptcy Code and other Texas state 
laws. The debtors confirmed a plan that 
provided that the property of the estate, 
including property that subsequently may 
come into the estate, would not revest 
in the debtor except upon, among other 
things, dismissal of the case. 

After plan confirmation, the debtors 
continually failed to make the required 
plan payments. To ease their financial bur-
den, the debtors sold their home but failed 
to seek court permission. Two years later, 
the debtors filed a motion seeking to retro-
actively approve the sale. 

At the hearing on the motion to sell, 
the Chapter 13 trustee cited to 5th Circuit 
precedent that provides that the proceeds 
from the sale of the homestead property 
became estate property if they are not re-
invested in (or used to purchase) another 
home within six months. Because the 
debtors did not purchase another home, 
the trustee argued, the sale proceeds were 
no longer exempt and should be brought 
into the estate.

The bankruptcy court approved the 
sale motion but ordered that the proceeds 
were estate property and submitted the 
funds to the trustee for distribution to the 
debtors’ creditors. After again failing to 
make plan payments, the bankruptcy court 
informed the debtors that they could (1) 
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use some of the proceeds for medical bills 
but then must turn over the remaining 
sale proceeds to the trustee, or (2) they 
could dismiss their case and retain all of 
the proceeds, foregoing a discharge. The 
debtors chose to file a motion to volun-
tarily dismiss their case. 

The trustee objected to the motion to 
dismiss, arguing that it was filed in bad 
faith in order to retain the sale proceeds, 
which were gained years prior without 
court permission, and retain a windfall at 
the expense of their unpaid creditors. The 
bankruptcy court granted the voluntary 
dismissal and ordered that the trustee turn 
over the proceeds to the debtors. 

The trustee appealed, and the district 
court reversed, holding that the sale pro-

ceeds should be distributed to the debtors’ 
creditors under the plan.

On appeal, the 5th Circuit explained 
that Section 349(b) of the Bankruptcy 
Code provides that dismissal of the case 
revests the property of the estate “in the 
entity in which such property was vested 
immediately before the commencement 
of the case.” Because the homestead was 
vested in the debtors at the commence-
ment of the case, the sale proceeds revest-
ed in the debtors on dismissal. The 5th 
Circuit thus agreed with the bankruptcy 
court, finding the district court’s ruling 
“untenable” because it ordered distribu-
tion of funds to creditors under a defunct 
plan in a case that was over. Since a trust-
ee can distribute funds to creditors only 
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under the specific terms of a plan and 
because the plan was no longer in effect 
upon dismissal, the authority to distribute 
funds ended with the closing of the case. 
	

—Cherie D. Nobles
and

Tiffany D. Snead
Members, LSBA Bankruptcy

Law Section 
Heller, Draper, Patrick, Horn 

& Manthey, L.L.C.
Ste. 2500, 650 Poydras St.

New Orleans, LA 70130

Corporate and 
Business Law

Lawyer for Agent, 
Director and Officer Did 
Not Conspire to Defraud 

Corporation 

Covington Golf & Recreation Park, 
Inc. v. Keating, 17-0297 (La. App. 1 
Cir. 3/7/18), ____ So.3d ____, 2018 WL 
1191394.

The 1st Circuit Court of Appeal af-
firmed the district court’s dismissal of a 
corporation’s suit against a lawyer who 

had represented the corporation’s agent, 
officer and director. The suit asserted that 
the lawyer had conspired with his client 
to defraud the corporation. Covington 
Golf and Recreation Park, Inc. was incor-
porated by Charles Gambino, Thomas E. 
Ketchum, Jr. and Ketchum’s wife, Betty 
Keating, with Gambino and Ketchum 
serving as directors, as well as president 
and secretary/treasurer, respectively. 
Ketchum also served as agent for ser-
vice of process, with his home address 
listed as Covington’s registered office 
and principal place of business. Further, 
Ketchum and Keating owned and leased 
to Covington the property on which 
Covington operated its driving range pur-
suant to a 10-year lease with an option to 
purchase the property. Attorney Geoffrey 
Longenecker represented Ketchum and 
Keating in these transactions.

In April 2008, Longenecker sent 
Covington a notice-of-default letter on 
behalf of Ketchum as lessor for failure 
to pay rent for three months. The letter 
gave Covington 10 days to cure the de-
fault or the lease would be terminated. 
The letter was delivered to Ketchum’s 
house by both certified mail and hand de-
livery, and Ketchum acknowledged ser-
vice by signing the certified mail receipt. 
Subsequently, Ketchum and Keating filed 
suit against Covington, and service of the 
suit was personally made on Ketchum. 
After Covington failed to timely respond 
to the petition, a default judgment was 

entered against it. 
After a notice to vacate was posted on 

Covington’s premises, Covington sued 
Ketchum and Keating seeking a prelimi-
nary and permanent injunction, as well as 
declaratory judgment that the lease was 
valid and enforceable. Covington filed an 
amended pleading to add Longenecker 
as a defendant, alleging that he had con-
spired with Ketchum and Keating to 
commit fraud by suing Covington and 
obtaining cancellation of the lease. 

Covington alleged that Ketchum’s 
intent to defraud it was evident by his 
not informing Gambino of the suit to 
cancel the lease, in violation of his fidu-
ciary duty as Covington’s director, offi-
cer and agent. Further evidence of this 
intent to defraud was Ketchum’s failure 
to attend two special meetings of the 
board of directors called by Gambino 
with the express intent of discussing 
the status of Covington’s tax filings and 
plans for developing the property fur-
ther. Ketchum also never raised the is-
sues with the lease despite routine daily 
interactions with Gambino. Gambino al-
leged that he learned of the events only 
upon seeing the notice to vacate posted 
at Covington’s premises. Covington also 
alleged that Longnecker, as Ketchum’s 
personal attorney, knew of Ketchum’s 
intent in filing suit, and, therefore, had 
participated in the conspiracy to com-
mit fraud. Ketchum and Keating subse-
quently declared bankruptcy and were 
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dismissed from the suit. Longenecker, 
thereafter, died and his estate was substi-
tuted as the sole defendant. 

The trial court found in favor of 
Longenecker’s estate, holding that 
Covington had failed to meet its burden of 
proving that Longenecker had knowledge 
that Ketchum and Keating were commit-
ting fraud by using the lawsuit to cancel 
the lease and not informing Gambino of 
the lawsuit. Covington appealed, con-
tending the trial court erred in requiring 
Covington to prove Longenecker’s actual 
knowledge of Ketchum’s intent to com-
mit fraud by concealing the suit instead 
of concluding that Longenecker had such 
knowledge on circumstantial grounds. 
The 1st Circuit affirmed the trial court, 
holding that the trial court had not re-
quired the plaintiff to prove actual knowl-
edge by Longenecker. Rather, the appel-
late court held that the trial court clearly 
concluded that the plaintiff failed to meet 
its burden of proving of Longenecker’s 
knowledge even by circumstantial evi-
dence. 

Judge Welch dissented from the ma-

jority opinion, stating that the record 
amply demonstrated Longenecker’s in-
volvement in the lawsuit for cancellation 
of the lease, as well as his knowledge of 
Ketchum’s positions with Covington as 
agent, director and officer. At the very 
least, Judge Welch argued, Longenecker 
“would have been aware” that Ketchum 
had failed to act in his role as agent for 
Covington based on Covington’s fail-
ure to timely respond to the lawsuit for 
cancellation of the lease. These facts and 
circumstances, the dissent argued, were 
sufficient to infer that Longenecker put 
himself in an “unusual and inappropri-
ate ethical circumstance” and knew of his 
client’s fraudulent intent. 

—Joshua A. DeCuir
Council Member, LSBA Corporate 

and
Business Law Section

Aptim Corp.
4171 Essen Lane

Baton Rouge, LA 70809

Environmental 
Law

Arguments to Combine 
Land Loss Suits 

Rejected

In Re: La. Coastal Zone Land Loss 
Litigation, 317 F.Supp.3d 1346 (Mem) 
(Multi. D. Lit. 2018.) 

After being removed to federal court 
again (the third time for some of the cases), 
five judges of the United States Judicial Panel 
on Multi-District Litigation rejected defen-
dants’ arguments to combine the dozens of 
coastal-land-loss suits into a multi-district lit-
igation format (MDL) pursuant to 28 U.S.C. 
§ 1407. The panel, which sat for hearings in 
Santa Fe, NM, concluded that centralization 
is “not necessary for the convenience of the 
parties and witnesses or to further the just and 
efficient conduct of this litigation.” 
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The panel acknowledged that the 41 
cases (29 pending in the Eastern District of 
Louisiana and 12 in the Western District of 
Louisiana) broadly implicated the same fac-
tual questions — namely, that the five coastal 
parishes were experiencing significant coast-
al-land loss and whether or to what extent oil 
and gas extraction or transmission contribut-
ed to that loss — but the panel focused on the 
fact that each case was specifically tailored to 
an “operational area” that would likely have 
distinct causes of action, discovery needs and 
different defendants. 

Although the parties disagreed over the 
prudence of consolidation as an MDL un-
der section 1407, the parties were mutually 
agreeable to some form of consolidation at 
the federal court level. As such, the MDL 
panel recognized that future consolidation by 
the Eastern and Western District Courts may 
be a possibility under 28 U.S.C. § 1404. 

The 41 separate cases, which were re-
moved on the basis that the plaintiffs’ pre-
liminary expert reports implicated federal 
directives issued during World War II and 
thus before the passage of the Coastal Zone 
Management Act (upon which the cases are 
based), now remain in federal district court 
and await decisions on pending motions to 
remand.

NORM Litigation

Lennie v. Exxon Mobil Corp., 17-0204 
(La. App. 5 Cir. 6/27/18), ____ So.3d 
____, 2018 WL 3131444.

In an appeal from the 24th Judicial 
District Court, the Louisiana 5th Circuit 
recently clarified its application of pre-
scription and contra non valentem in 
NORM (naturally occurring radioactive 
material) litigation. 

This case was a survival and wrongful 
death suit brought by the surviving spouse 
and children of a man who had worked 
in a pipe yard where they allege he was 
exposed to NORM, leading to his death 
from lung cancer some 16 years after his 
retirement. 

The plaintiffs’ claims were based in tort, 
thus carrying a one-year prescriptive pe-
riod under La. Civ.C. art. 2315.1. Lennie 
died in 2010 — some four years prior to 
his family filing suit on his behalf. As such, 
the defendants filed prescription exceptions 

at the trial court, which were granted. The 
trial court found that the plaintiffs failed 
to meet their burden of proof to apply the 
doctrine of contra non valentem, which 
suspends the running of prescription 
against a claimant who is “ignorant of the 
existence of facts that would enable him 
to bring a cause of action, provided that 
his ignorance is not willful, negligent, or 
unreasonable.” Guillot v. Daimlerchrysler 
Corp., 08-1485 (La. App. 4 Cir. 9/24/10), 
50 So.3d 174, 181 (citing Wimberly v. 
Gatch, 93-2361 (La. 4/11/94), 635 So.2d 
206, 212). Relevant to the Lennie case, 
contra non valentem may apply when: 1) 
there has been concealment by the alleged 
tortfeasor; or 2) where the plaintiffs do not 
have actual or constructive knowledge of 
the cause of action even if not induced by 
the defendant. 

More specifically, the plaintiffs al-
leged that “the defendants actively sought 
to conceal the causal link between work-
related NORM exposure and lung cancer, 
and downplay the danger of exposure to 
the radioactive material in the workplace.” 

Lennie at *4. In support of this claim, the 
plaintiffs alleged that NORM was pre-
viously discovered by the oil industry 
and that a trade group was established 
to develop a screening method to detect 
NORM, which was approved by the state 
and adopted by Lennie’s employer. A 
similar argument was successfully made 
in Lester v. Exxon Mobil Corp., 10-743 
(La. App. 5 Cir. 5/31/12), 102 So.3d 148. 
However, the 5th Circuit distinguished the 
Lester case due to the plaintiffs’ failure to 
present “any evidence of actions taken by 
defendants that would rise to the level of 
concealment, misrepresentation, or fraud 
directed towards them.” Lennie at *4. In 
Lester, there was evidence suggesting that 
the employer showed videos to workers 
suggesting that NORM exposure was very 
unlikely. 

The Lennie plaintiffs also sought to 
avail themselves of the suspensive influ-
ence of contra non valentem by alleging 
that they had no actual or constructive 
knowledge of the cause of action, also 
known as the “discovery rule.” 
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The Lennie plaintiffs testified that they 
did not have actual knowledge that an-
other party wrongfully caused Lennie’s 
death until they read a newspaper article 
in 2013. However, the court concluded 
in its de novo review that “Mr. Lennie’s 
diagnosis of lung cancer in January 2010 
was constructive notice sufficient to put 
the Lennies on guard and to call for them 
to inquire further into the cause of his con-
dition.” Lennie at *8. The court found that 
the Lennies’ lack of knowledge was due 
only to their lack of investigation. In so 
ruling, the court distinguished an earlier 
ruling allowing for the application of con-
tra non valentem in a situation where the 
plaintiff has investigated the cause of an 
injury, but received an alternative diagno-
sis from a physician. 

—S. Beaux Jones
Vice-Chair, LSBA Environmental
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THESE EYES HAVE IT

Family 
Law

Succession

Sork v. Sork, 17-0300 (La. App. 1 Cir. 
2/9/18), 242 So.3d 640.

Following Mr. Sork’s death, 50 percent 
ownership of a home and the debt thereon 
was received by Ms. Sork, who was Mr. 
Sork’s second wife, and the other 50 per-
cent of the home and liability was received 
by his four children from his first wife. 
She subsequently sued the stepchildren 
for reimbursement for mortgage payments 
and for repair and maintenance expenses. 
After serving two of the four children, 
she obtained a default against those two 
children for one-half of the mortgage pay-
ments she had made and for one-half of 
the repair and maintenance expenses. The 

court of appeal found that the two chil-
dren were liable only for their virile shares 
and amended the judgment to require the 
two children to pay one-fourth each of the 
mortgage expenses. The children were 
joint, not solidary, obligors. 

Regarding the repair and maintenance 
expenses, the court of appeal first rejected 
the children’s argument that those ex-
penses should be offset by Ms. Sork’s use 
of the home, finding that the children had 
never demanded occupancy of the home 
and been refused. The children further ar-
gued that many of the expenses were not 
necessary expenses. The court of appeal 
agreed, reducing the award to those only 
for expenses necessary to preserve the 
home and which were sufficiently prov-
en. The dissent argued that the children 
should have been solidarily obligated on 
the debt. 

In re Succession of Buhler, 17-0049 (La. 
App. 1 Cir. 2/22/18), 243 So.3d 39.

During the parties’ marriage, Mr. Buhler 
executed a will in which he bequeathed all 
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of his property to his wife. Subsequently, 
they divorced, and the trial court signed 
a judgment. Mr. Buhler then died before 
the delay for suspensively appealing had 
passed. Ms. Buhler filed a petition to pro-
bate his will, alleging that Mr. Buhler was 
her husband and seeking to be designated 
as executrix. After the trial court signed 
the order, Mr. Buhler’s daughter, Ms. Paul, 
moved to revoke the appointment under 
La. Civ.C. art. 1608 on the grounds that the 
Buhlers were divorced at the time of Mr. 
Buhler’s death and that Ms. Buhler mis-
represented that she was still married to 
him. She argued that, because the divorce 
judgment was not yet final at the time of 
his death, it abated. 

The trial court found that the divorce 
negated any testamentary provisions in 
her favor, revoked her appointment as 
executrix and appointed Ms. Paul as ex-
ecutrix. Both parties then submitted con-
flicting proposed judgments, and the trial 
court signed both, Ms. Buhler’s one day 
and Ms. Paul’s the next. The court of ap-
peal found that Ms. Paul’s judgment was 
an absolute nullity, as it was substantively 
different and could not amend the first 
signed judgment. 

Moreover, although Ms. Buhler’s pro-
posed judgment was not circulated to op-
posing counsel in accordance with Rule 
9.5, it had been provided to opposing 
counsel, and the proposed judgment not-
ed that Ms. Paul opposed certain portions. 
The court of appeal thus found that the 
purpose for Rule 9.5 had been achieved, 
and that the error in not allowing the full 
five days for opposition comments was 
harmless. Regarding the status of the di-
vorce, the appellate court found that the 
divorce had not abated, and, because Ms. 
Buhler did not appeal the divorce judg-
ment, it was final and definitive. Further, 
her assignments of error regarding failure 
of service regarding the divorce petition 
and rule to show cause were rejected be-
cause she failed to file declinatory excep-
tions and, therefore, waived such argu-
ments. Because the judgment of divorce 
was final, she was removed as executrix.

Succession of Barrios, 17-0560 (La. App. 
4 Cir. 4/6/18), 243 So.3d 122, writ denied, 
17-0049 (La. 4/15/16), 191 So.3d 592.

The parties acquired oyster leases dur-

ing their marriage. Mr. Barrios died in 
1975. Ms. Barrios died in 1981. The two 
successions were consolidated in 1984 
but remained open without judgments of 
possession. Subsequently, after the BP 
oil spill, which affected the leases, one 
of the parties’ children obtained a large 
recovery from BP. Other heirs sued for 
their shares, which the court of appeal ul-
timately awarded to them. The exception 
of prescription of one of the heirs was de-
nied because the heirs became co-owners 
on the parents’ deaths and their claims did 
not prescribe because they were co-heirs 
and co-owners in indivision. 

Succession of Pelt, 17-0860 (La. App. 3 
Cir. 4/11/18), 244 So.3d 476.

The court of appeal reversed the trial 
court, finding that the decedent’s purport-
ed daughter’s petition to intervene in the 
succession to establish her filiation was 
not prescribed because La. Civ.C. art. 
197 had to be read in conjunction with 
art. 870, which provided that succession 
rights are governed by the law in effect 
on the date of the decedent’s death. While 
her claim would have been prescribed 
but for the amendment enacting art. 197, 
when the two articles were read together, 
the Legislature’s intent was clear that her 
claim was not prescribed. Moreover, the 
decedent’s heirs did not acquire a vested 
right in the succession that would have 
precluded her claim. The trial court sur-
veyed previous jurisprudence as well as 
the legislative history in conjunction with 
making its ruling that because her action 
was brought within one year of Mr. Pelt’s 
death, even though after she reached age 
19, her claim was not perempted. 

In re Succession of Bridges, 17-1291 
(La. App. 1 Cir. 2/27/18), 243 So.3d 618, 
writ denied, 17-1291 (La. 5/11/18), 242 
So.3d 567.

Mr. and Ms. Bridges were divorced 
after their first marriage. Mr. Bridges then 
executed a will under which he left most 
of his estate to his former wife. The par-
ties then remarried, and, again, divorced. 
After he died, Ms. Bridges was named 
executrix and obtained a judgment of 
possession. Mr. Bridges’ son, thereafter, 
filed a motion seeking to annul the testa-
ment, to vacate Ms. Bridges’ appointment 
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The first case, Joseph v. Wasserman, 
involved a legal malpractice action. While 
the case was pending, the plaintiffs became 
involved in bankruptcy proceedings. The 
defendant filed an exception of no right of 
action, alleging that the plaintiffs’ bank-
ruptcy trustee was the real party in inter-
est. The trial court sustained the exception 
“conditionally,” pending the intervention 
of the bankruptcy trustee. 

On appeal, the 4th Circuit found that it 
lacked subject matter jurisdiction and dis-
missed the appeal. At issue was whether 
the judgment was “precise, definite and 
certain,” an essential element of finality. 
According to the court, “a conditional 
judgment, order or decree, the finality of 
which depends on certain contingencies 
which may or may not occur, is not final 
for the purposes of appeal.” Based on that 
principle, the court found that the judg-
ment lacked finality because it condition-
ally sustained the defendant’s exception. 

The defendant urged the court to 
consider the appeal because the condi-
tion in the judgment, the intervention 
of the bankruptcy trustee, had occurred. 
However, the court rejected this argu-
ment because the occurrence of the con-
dition did not change the conditional na-
ture of the ruling. The court also declined 
to convert the appeal to a writ applica-
tion, finding that the defendant had an 
adequate remedy from an appeal of the 
final judgment. 

The second case, Forstall v. City of 
New Orleans, involved an action by 
plaintiff to quiet a tax sale on immov-
able property. Plaintiffs brought the ac-
tion against the City of New Orleans 
and another putative owner, alleging that 
they were the owners of the property in 
question because a prior tax sale by the 
City was null for lack of notice. Two 
judgments were at issue. The first judg-
ment granted the other putative owner’s 
motion for summary judgment and dis-
missed the putative owner. The second 
judgment was rendered after a bifurcated 
bench trial and involved solely the issue 
of whether the tax sale was null. 

The court began its discussion of the 
judgments by noting that both judgments 
were partial judgments because they 
decided less than all issues in the case. 
Therefore, the question of whether the 

judgments were final depended on La. 
C.C.P. art. 1915. 

The court had no trouble determining 
that the first judgment was a final judg-
ment because the judgment dismissed a 
party. The judgment was therefore final 
and appealable pursuant to art. 1915(A)
(1) without being designated as a final 
judgment. However, the second judg-
ment was more problematic. 

The second judgment decided one of 
three issues in the bifurcated trial, the 
other two being whether the plaintiffs 
had title to the property in question, and 
whether any taxes or tax refunds were 
due plaintiffs. Unlike the first judgment, 
the second judgment did not dismiss a 
party. As a result, it was not appealable 
unless expressly designated as appealable 
under art. 1915(B) after a determination 
that there was no just reason for delay. 
The trial court made no such certification 
in the judgment. Therefore, the judgment 
was not final and appealable. 

The court then noted that it could re-
view the judgment under its supervisory 
jurisdiction if the appeal was filed within 
the deadline for filing applications for 
supervisory writs. However, plaintiffs 
failed to file their motion for appeal with-
in the deadline. Plaintiffs’ motion was 
timely for appeal purposes because they 
had filed a motion for new trial, which 
was denied, and they filed their motion 
within 60 days of the judgment denying 
the motion for new trial. However, the 
pendency of the motion for new trial had 
no effect on the deadline for applying for 
supervisory writs, which expired 30 days 
after the judgment was rendered. Because 
plaintiffs failed to file their motion for ap-
peal within that deadline, the court could 
not consider their appeal under its super-
visory jurisdiction. 

The Forstall case illustrates that if a 
party is not careful to determine whether 
a judgment is final before attempting an 
appeal, it may find itself with no remedy 
in the court of appeal, whether by appel-
late or supervisory review. 

—Scott H. Mason
Member, LSBA Appellate Section
Plauché Maselli Parkerson, L.L.P.

Ste. 3800, 701 Poydras St.
New Orleans, LA 70139-7915
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Liability in Multimodal 
Transport Contracts: 

Himalaya Clause

Royal SMIT Transformers BV v. Onego 
Shipping & Chartering, BV, 898 F.3d 
543 (5 Cir. 2018).

Royal SMIT, a Netherlands com-
pany, sold three transformers to Entergy 
Louisiana, L.L.C., and contracted with 
an intermediary, Central Oceans USA, 
for delivery via a multimodal through bill 
of lading. Oceans’ subcontractors Onego 
provided ocean carriage from Rotterdam 
to New Orleans; Illinois Central provided 
rail carriage to St. Gabriel; and Berard 
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as executrix, and to recognize his succes-
sion rights, arguing that the testamentary 
disposition in her favor should have been 
revoked under La. Civ.C. art. 1608 since 
the parties were divorced after the testa-
ment was executed and were divorced at 
the time of his death. The trial court and 
the court of appeal both rejected his ar-
guments, finding that because they were 
not married when he executed the will, 
art. 1608 did not apply; and, further, his 
intent was for her to be the executrix 
and legatee, particularly since he did not 
change the will to grant his son any great-
er benefits. The court of appeal found that 
the parties’ status at the time the will was 
executed controlled, and that art. 1608 
contemplated that the parties be married 
at the time of the execution. 

Community Property

Daigle Oil Distributors, L.L.C. v. Istre, 
17-1069 (La. App. 3 Cir. 4/11/18), 243 
So.3d 628.

Ms. Istre embezzled more than $4 mil-
lion from her employer, Daigle Oil. The 
court of appeal affirmed the trial court’s 
judgment that Mr. Istre was liable in so-
lido for the debt. Even though he alleged 
he was not aware of it, the obligation 
was classified as a community obligation 
because it benefitted him and the com-
munity regime, and, since incurred dur-
ing the community, was presumed to be 
a community obligation, which he failed 
to rebut. Moreover, he was not entitled to 
raise on appeal the trial court’s denial of 
her exception of prescription as the ex-
ception of prescription is personal to the 
party who raises it, and he had not raised 
his own exception of prescription.

—David M. Prados
Member, LSBA Family Law Section

Lowe, Stein, Hoffman, Allweiss
& Hauver, L.L.P.

Ste. 3600, 701 Poydras St.
New Orleans, LA 70139-7735

Insurance, Tort, 
Workers’ 
Compensation & 
Admiralty Law
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trucked the transformers to Entergy’s 
substation, the final destination. The bill 
provided:

[Central Oceans] shall be respon-
sible for the acts and omissions of 
his servants or agents when any 
such servant or agent is acting 
within the scope of his employ-
ment, or of any other person of 
whose services he makes use for 
the performance of the Contract, 
as if such acts and omissions were 
his own.

An inspection at St. Gabriel revealed 
that the transformers were damaged by 
“excessive vibration” somewhere along 
the journey. Royal and its insurers sued 
Oceans and its subcontractors, defen-
dants herein, for breach of contract, 
fault and negligence, seeking more than 
$1,600,000 in damages. Defendants 
filed a motion for summary judgment, 
arguing that they were protected from 
suit by the Himalaya Clause in Royal’s 
contract with Central Oceans:

15. Defenses and limits for 
[Central Oceans], Servants, etc.

(b) [Royal] undertakes that no 
claim shall be made against any 
servant, agent, or other persons 
whose services [Central Oceans] 
has used in order to perform the 
Multimodal Transport Contract 
and if any claim should never-
theless be made, to indemnify 
[Central Oceans] against all con-
sequences thereof.

(c) However, the provisions 
of this Contract apply whenever 
claims relating to the performance 
of the Multimodal Transport 
Contract are made against any 
servant, agent or other person 
whose services [Central Oceans] 
has used in order to perform the 
Multimodal Transport Contract, 
whether such claims are founded 
in contract or in tort. In enter-
ing into this Contract, [Central 
Oceans] . . . does so not only on 
its own behalf but also as agent or 
trustee for such persons.
The Supreme Court has noted that 

through bills of lading are central to 

modern maritime commerce, which has 
embraced “door-to-door transport based 
on efficient use of all modes of transpor-
tation by air, water, and land,” allowing 
a cargo owner to arrange for a complex 
transportation of goods in a single trans-
action rather than having to negotiate a 
separate contract for each leg.

In considering whether the clause is 
enforceable, the court noted:

Himalaya Clauses “extend the 
bill’s defenses and limitations on 
liability to parties that sign sub-
contracts to perform services con-
templated by the bills.” In other 
words, they operate much like 
the mountain range by the same 
name, creating a barrier between 
the cargo owner and downstream 
carriers that can be neither scaled 
nor circumvented.

Finding the Himalaya Clause in 
Oceans’ contract to be enforceable, the 
court granted summary judgment, dis-
missing its subcontractors, the defen-
dants herein.

	
—John Zachary Blanchard, Jr.

Past Chair, LSBA Insurance, Tort,
Workers’ Compensation and

Admiralty Law Section
90 Westerfield St.

Bossier City, LA 71111

International 
Law
  

United States

Am. Inst. for Int’l Steel v. United States, 
U.S. Court of International Trade, Docket 
No. 19-00152 (June 27, 2018).

President Trump’s administration is us-
ing long-dormant statutory authority to im-
pose punitive tariffs above bound rates on 
numerous imported products. One of the 
President’s actions imposed 25 percent tar-
iffs on certain imported steel products. The 
tariffs are premised on Section 232 of the 
Trade Expansion Act of 1962, 19 U.S.C. § 
1862. Section 232 delegates authority to the 
Secretary of Commerce to investigate the 
national security impact of imported prod-
ucts. The statute requires the Secretary of 
Commerce to issue a report to the President 
with factual findings on whether the subject 
articles are being imported into the United 
States in such quantities as to threaten to 
impair national security. Along with the 
findings, the Commerce Secretary makes 
recommendations to the President for ap-
propriate action. 

President Trump imposed 25 percent 
tariffs on certain steel products as a result of 
a Section 232 investigation conducted by 
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Secretary of Commerce Wilbur Ross. The 
American Institute for International Steel 
(AIIS) filed suit at the United States Court 
of International Trade in New York seeking 
to enjoin the steel tariff on the ground that 
Section 232 is an unconstitutional delega-
tion of legislative power to the President. 
AIIS contends that the statute violates 
Article 1, Section 1 of the U.S. Constitution 
and “the system of checks and balances that 
the Constitution protects.” See, Complaint, 
CIT Case No. 18-00152, at ¶¶ 8-13. 

As previously reported in these Recent 
Developments, U.S. constitutional author-
ity over international trade hinges on a very 
delicate and precarious balance between 
the legislative and executive branches. The 
legislature has exclusive economic au-
thority over foreign commerce, while the 
executive enjoys substantial leeway over 
matters of national security and foreign 
affairs. In most circumstances, presiden-
tial international trade action falls under 
the specific congressional guidelines set 
forth in Trade Promotion Authority (TPA) 
legislation. TPA allows the President to 
act and negotiate on certain international 
trade matters under statutory criteria set 

Labor and 
Employment 
Law

Savings Clause Can’t 
Save Plaintiffs’  
Class Action

Epic Sys. Corp. v. Lewis, 138 S.Ct. 1612 
(2018).

Epic Systems involved a combined 
appeal of three cases from the 5th, 7th 
and 9th Circuits. At issue was whether 
arbitration agreements that waived the 
employees’ rights to pursue class action 
FLSA claims against their employers 
were valid. 

One such agreement — emblematic of 
the group — provided that the employer 
and employee would arbitrate any dis-
putes and that the arbitration would be 
individualized, with claims “pertaining 

to different [e]mployees [to] be heard in 
separate proceedings.” Id. at 1620. The 
employees argued that arbitration could 
not be compelled because of the National 
Labor Relations Board’s (NLRB) 2012 
decision holding that the National Labor 
Relations Act (NLRA) trumped the 
Federal Arbitration Act (FAA). 

Justice Gorsuch wrote for the major-
ity and explained that Congress enacted 
the FAA to mandate that courts recog-
nize arbitration agreements as “valid, ir-
revocable, and enforceable.” Id. at 1621. 
The act specifically directed courts “to 
respect and enforce the parties’ chosen 
arbitration procedures.” Id. This applied 
to whom the parties choose to arbitrate 
with and the rules the parties decide to 
govern the arbitration. 

The plaintiffs argued that the FAA’s 
savings clause created an exception 
because it gave courts the ability to re-
ject arbitration agreements “upon such 
grounds as exist at law or in equity for 
the revocation of any contract.” Id. at 
1616. 

Justice Gorsuch relied on Supreme 
Court precedent in AT&T Mobility, L.L.C. 
v. Concepcion, 131 S.Ct. 1740 (2011), to 
distinguish between what the Court had 
held are available contractual defenses, 
like duress, fraud and unconscionabil-
ity, and those untenable defenses that 
“target arbitration either by name or by 
more subtle methods” and “interfere with 
fundamental attributes of arbitration.” Id. 
at 1622 (citing Concepcion at 1748). In 
Concepcion, the Court had recognized 
the “traditionally individualized and in-
formal nature” as fundamental attributes 
of arbitration, id. at 1623, and held that 
a state law prohibiting class action waiv-
ers as unconscionable was not a protect-
ed defense to arbitration under the FAA 
because it “sacrifice[d] the principal ad-
vantage of arbitration — its informality 
— and [made] the process slower, more 
costly, and more likely to generate pro-
cedural morass than final judgment.” Id.

In Epic Systems, none of the employ-
ees argued that the arbitration agree-
ments were procured by fraud or du-
ress or some unconscionable way that 
would defeat any contract. The only at-
tack the employees made on the arbitra-
tion agreement was based on mandated 
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forth by the legislative branch. This con-
stitutional delegation, while not without 
its critics, has functioned fairly smoothly 
in recent history because TPA reserves for 
Congress the right to vote up or down on 
presidential trade agreements. The current 
trade climate, however, is markedly differ-
ent from recent history. President Trump 
is using Section 232 for trade actions that 
are not subject to Congressional approval. 
The AIIS case raises the significant ques-
tion of whether the Section 232 delegation 
provides sufficient intelligible principles 
to remain an appropriate delegation of leg-
islative power, or if it allows the President 
to become a legislator under the guise of 
national security. AIIS filed a motion for 
summary judgment on July 19, 2018. As 
of this writing, the United States has not 
filed its response.

—Edward T. Hayes
Chair, LSBA International

Law Section
Leake & Andersson, L.L.P.
Ste. 1700, 1100 Poydras St.

New Orleans, LA 70163
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individualized proceedings. For this 
reason, Justice Gorsuch reasoned, they 
sought to attack “one of arbitration’s 
fundamental attributes.” Id. at 1622. 
As the Epic Systems plaintiffs asserted 
the same type of defense to arbitration 
as the Concepcion plaintiffs, the Court 
found it should come as no surprise to 
them that “the saving clause still can’t 
save their cause.” Id.

The employees’ next argument was 
that the NLRA overrides the FAA. The 
NLRA provides that workers have “[t]
he right to self-organization, to form, 
join, or assist labor organizations, to 
bargain collectively though representa-
tives of their own choosing, and to en-
gage in other concerted activities for the 
purpose of collective bargaining or oth-
er mutual aid or protection.” Id. at 1624 
(quoting 29 U.S.C. § 157). The Court re-
jected the employees’ assertion that this 
language manifests congressional intent 
to displace the FAA where class ac-
tions are involved. While the language 
has been interpreted to allow unions to 
bargain to prohibit arbitration, the Court 
found no support for the argument that it 
displaces the FAA’s application to con-
tractual agreements to arbitrate. 

The court employed the canon of 
ejusdem generis to reason that the term 
“other mutual aid or protection” in 
Section 7 embraces only objects simi-
lar in nature to those enumerated in 
the preceding words, which were lim-
ited to “self-organization,” “form[ing], 
join[ing], or assist[ing] labor organiza-
tions,” and “bargain[ing] collectively.” 
Id. at 1625. Ultimately the Court found 
the “other concerted activities” that 
NLRA’s Section 7 was referring to were 
“things employees ‘just do’ for them-
selves in the course of exercising their 
right to free association in the work-
place, rather than the ‘highly regulated, 
courtroom-bound activities of class and 
joint litigation.’” Id. (quoting NLRB v. 
Alt. Entm’t, Inc., 858 F.3d 393 (6 Cir. 
2017)). 

Justice Gorsuch noted this interpre-
tation was supported by the act itself, 
which regulates the way employees and 
their representatives collectively bar-
gain, but does not regulate the adjudi-
cation of class or collective actions in 
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Law

court or arbitral forums. Additionally, 
the position was strengthened by the 
fact that the plaintiffs’ claims arose not 
under the NLRA, but the FLSA, which 
the Court had previously held could not 
trump the FAA. In fact, Justice Gorsuch 
pointed out that the Court had previ-
ously rejected every effort to create a 
conflict between the FAA and any other 
federal statute, except for one instance 
since overruled. 

The Court similarly rejected the em-
ployees’ last argument — that it owed 
Chevron deference to the NLRB’s inter-
pretation of the NLRA’s Section 7. The 
Court refused to agree “that Congress 
implicitly delegated to an agency au-
thority to address the meaning of a sec-
ond statute [that] it does not adminis-
ter.” Id. at 1629. Additionally, Chevron 
requires a statutory ambiguity, which 
had already been ruled out with statu-
tory rules of interpretation.

With Epic Systems, Justice Gorsuch 
definitively resolved that arbitration 
agreements waiving class actions are 
valid and enforceable until and unless 
Congress explicitly decides otherwise. 

—Christina M. Seanor
Member, LSBA Labor and Employment

Law Section
Bradley Arant Boult Cummings, L.L.P. 

One Jackson Place
Ste. 400, 188 E. Capitol St. 

Jackson, MS 39201

Closely Watched 
Mineral Law Case

Gloria’s Ranch, L.L.C. v. Tauren 
Exploration, Inc., 17-1518 (La. 6/27/18), 
2018 WL 3216497.

The Louisiana Supreme Court’s re-
view of Gloria’s Ranch has been this 
state’s most closely watched mineral 
law case of the year. In it, a mineral les-
sor brought suit against three entities 
that held fractional interests in a lease 
and against Wells Fargo, which held a 
mortgage that covered one of the lessee’s 
interest in the lease. The lessor sought 
unpaid royalties, a penalty based on the 
nonpayment of royalties, and damages 
for lost leasing opportunity. The damag-
es for lost leasing opportunity were based 
on a theory that the lease had terminated 
as to much of the acreage originally cov-
ered by the lease, but that the lessees had 
refused to acknowledge the termination 
as required by Mineral Code art. 207 and 
that the defendants’ failure to acknowl-
edge the termination had prevented the 
lessor from securing a deal for a new 
lease at a time when companies were giv-
ing large bonuses to secure leases.   

After a bench trial, the district court 
found that the lease had terminated in 
part for lack of production in paying 



October / November 2018220

quantities, and that the lessees’ failure to 
acknowledge the termination of the lease 
had caused the lessor to lose a leasing 
opportunity worth $22.8 million. In addi-
tion, the court found that the lessees had 
not paid all the royalties that had been 
due. Further, the court concluded that the 
loan and mortgage agreements between 
Wells Fargo and one of the lessees had 
constituted an assignment of the lease. 
On these bases, the court entered a judg-
ment holding that the two non-settling 
lessees and the mortgagee were solidar-
ily liable for damages for the lessor’s lost 
leasing opportunity, unpaid royalties and 
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a penalty equal to twice the unpaid roy-
alties under Mineral Code art. 140. (The 
judgment was amended to give a credit 
for one lessee settling before trial.)

On appeal, the Louisiana 2nd Circuit 
concluded that the loan agreements 
did not constitute an assignment of the 
lease, but that the loan agreements had 
given Wells Fargo a sufficient interest 
and degree of control over the lease that 
a judgment holding Wells Fargo solidar-
ily liable was not manifestly erroneous. 
Therefore, the appellate court affirmed 
the trial court’s judgment.

The Louisiana Supreme Court re-
versed the lower courts’ judgments to 
the extent that they imposed liability on 
Wells Fargo. In doing so, the court reject-
ed the appellate court’s conclusion that 
certain elements of “control” granted to 
Wells Fargo made it the equivalent of an 
owner of the lease. The Supreme Court 
disagreed, concluding that the “control” 
rights that a lessee had granted to Wells 
Fargo were commonly granted rights 
that are designed to protect a lender’s 
collateral when a mineral lease serves 
as collateral for a loan. Therefore, the 
lower courts erred by imposing solidary 
liability for lease obligations on a mere 
mortgagee of a lessee.

The Supreme Court also addressed an 
issue that has been in dispute for years — 
namely, the meaning of certain language 
in Mineral Code art. 140. The article 
provides that, in certain circumstances, 
“the court may award as damages double 
the amount of royalties due.” The ques-
tion that remained unresolved for years 
was whether “double” referred to the 
amount of the judgment or the amount 
of the penalty. That is, does the article 
authorize a total award (before attorney’s 
fees and interest) of double the amount 
of royalties due (this being the sum of the 
royalties due and a penalty equal to the 
royalties due) or whether the article au-
thorized a judgment for triple the amount 
of royalties due (this being the sum of 
the royalties due and a penalty that was 
double the amount of royalties due). The 
Court interpreted article 140 “as author-
ity to award up to double the amount of 
royalties due,” not treble.

In addition, the Court rejected the argu-
ment of one of the lessees that because it 

only owned a fractional lease interest as to 
shallow depths, it should not be solidarily 
liable for the entire lost-leasing damages.

Act 245 of the 2018 
Regular Session

The Louisiana Oil Well Lien Act 
(LOWLA), La. R.S. 9:4861 et seq., cre-
ates a privilege in favor of persons who 
provide services, equipment or supplies 
for “operations” at the “well site” of a 
well that is used either to explore for or 
produce hydrocarbons, produce water for 
use in oil and gas operations, or inject 
(for purposes of disposal) wastewater 
generated by oil and gas activities.  

La. R.S. 9:4861(4)(b) specifies cer-
tain activities that do not constitute “op-
erations” for purposes of LOWLA and 
which, therefore, do not qualify for this 
privilege. A category of activities that 
was expressly defined as not constitut-
ing “operations” includes those involv-
ing “transporting, handling, processing, 
treating, or otherwise dealing” with “[s]
alt water or another waste substance pro-
duced in association with hydrocarbons, 
after it is placed in a truck, rail-car, pipe-
line, or other means of transportation for 
disposal away from the well site.” See, 
La. R.S. 9:4861(4)(b)(iii). Act 245 of the 
2018 Regular Session of the Louisiana 
Legislature repealed 9:4861(4)(b)(iii). 
However, the definition of “operations” 
was not changed. “Operations” constitute 
“every activity conducted by or for a les-
see on a well site” for certain specified 
purposes. La. R.S. 9:4861(4)(a).

—Keith B. Hall
Member, LSBA Mineral Law Section

Director, Mineral Law Institute
Campanile Charities Professor

of Energy Law
LSU Law Center
1 E. Campus Dr.

Baton Rouge, LA 70803-1000
and

Colleen C. Jarrott
Member, LSBA Mineral Law Section

Baker, Donelson, Bearman,
Caldwell & Berkowitz, P.C.

Ste. 3600, 201 St. Charles Ave.
New Orleans, LA 70170-3600
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Loss of a Chance

Burchfield v. Wright, 17-1488 (La. 
6/27/18), ____ So.3d ____, 2018 WL 
3150182.

The panel in Mr. Burchfield’s case 
found that a breach of a standard of care 
caused damages. The defendant settled, 
and a trial against the PCF ensued. The 
jury found that the plaintiff had proven the 
defendant’s breach of a standard of care 
and that, while damages resulted from that 
breach, it was not “a substantial factor” in 
contributing to the injuries. Instead, the 
jury found that the breach caused the pa-
tient to lose the chance of a better outcome. 
In a separate jury interrogatory, the jury de-
termined that the value of the lost chance 
was $680,000. The trial court issued a 
judgment that reduced the jury’s award to 
the statutory cap of $500,000 and allowed 
the PCF credit for the $100,000 settlement 
with the defendant.

The appellate court was troubled by 
the jury’s responses to the verdict form, 
finding the jury “internally inconsistent, 
contributing to the troublesome reduction 
by the trial judge.” Burchfield v. Wright, 
51,459 (La. App. 2 Cir. 6/28/17), 224 
So.3d 1170, 1173. While agreeing that this 
was a loss-of-chance-of-a-better-outcome 
case, the appellate court decided that the 
trial court erred by limiting the award to 
general damages subject to the MMA cap, 
thus awarding no damages for medical ex-
penses or lost wages. The appellate court 
affirmed the trial court’s $400,000 award 
in general damages and awarded past med-
ical expenses of more than $692,000, lost 
wages of more than $490,000 and future 
medical care, none of which were subject 
to the cap.

The case proceeded to the Supreme 
Court, where the plaintiffs argued that the 
negligence was a substantial cause of the 
ultimate injury and, alternatively, that ab-
sent a greater than 50 percent chance that 

Professional
      Liability

the damages would have occurred, the pa-
tient nevertheless could have had an out-
come better than having to undergo a heart 
transplant. 

The court wrote that the appellate court 
“misconstrued the theory of lost chance of 
a better outcome in a medical malpractice 
case,” which it said is “not a separate cause 
of action distinct from a statutory malprac-
tice claim.” Quoting from Smith v. State, 
Dep’t of Health & Hospitals, 95-0038 (La. 
6/25/96), 676 So.2d 543, the court stated:

The loss of a less-than-even chance 
of survival is “a distinct injury com-
pensable as general damages” that 
cannot be calculated with mathe-
matical certainty; thus, the factfinder 
must make a “subjective determina-
tion of the value of that loss, fixing 
the amount of money that would ad-
equately compensate the claimants 
for that particular cognizable loss.” 

Juries may consider the same evidence 
in wrongful death and survival actions 
as in loss-of-chance cases, but in loss-of-
chance cases, a lump sum general dam-
age award is required. The appellate court 
erred when it allocated damages for spe-
cific losses, e.g., wage losses and medical 
expenses. Furthermore, the appellate court 
ignored the Louisiana Supreme Court’s 
“clear and established jurisprudence” in 
earlier cases by awarding not only general 
damages but also granting separate awards 
for special damages, instead of one lump 
sum award that encompassed all damages. 
Considerations of wages and medical ex-
penses “may be appropriate, keeping in 
mind that a lost chance of a better outcome 
envisions a less than 50% chance, and 
thus not full recovery.” As to the appellate 
court’s ruling that lump-sum damages for 
loss of a chance of a better outcome “may 
include special damages . . . and that ‘lump 
sum’ damages should not be limited to the 
cap for general damages,” the Supreme 
Court observed that “[t]here is no sup-
port for such a conclusion in this court’s 
specific jurisprudence on the issue of the 
calculation of damages for lost chance of a 
better outcome.”

The plaintiffs also argued to the jury 
that the award should equal 49 percent 
of the total damages, approximately 

$1,000,000. The jury awarded 35 percent 
of the total damages sought ($680,000), 
a lump sum of general damages that the 
Supreme Court found was not an abuse 
of the jury’s discretion. Thus, the court re-
duced that amount to the $500,000 cap and 
allowed the PCF a credit for the $100,000 
paid by the defendant. 

Admissibility of Panel 
Opinions

Sanderson v. Tulane Univ. Hosp. & 
Clinic, 18-0588 (La. 6/15/18), 245 So.3d 
1043 (Mem.).

The trial court disallowed the introduc-
tion into evidence of the panel opinion after 
deciding that there was a conflict of interest 
between a panel member and a defendant. 
In this per curiam opinion, the Supreme 
Court opined that, absent “allegations that 
the medical review panel superseded its 
statutory authority,” the opinion is subject 
to “mandatory admission.” The Court con-
cluded: “[T]he mere fact that a member of 
the panel may not have disclosed a poten-
tial conflict of interest is not a ground for 
automatic exclusion” of the opinion, add-
ing that the plaintiff would have “an ad-
equate opportunity to explore any potential 
bias” at the trial during cross-examination, 
thus allowing the factfinder to assign ap-
propriate weight to the panel opinion.

—Robert J. David
Gainsburgh, Benjamin, David,
Meunier & Warshauer, L.L.C.

Ste. 2800, 1100 Poydras St.
New Orleans, LA 70163-2800
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Taxation

Multi-Step Transaction: 
Net Capital Gain 

Deduction

Camp v. Robinson, BTA Docket No. 
10609D (6/13/18).

Samuel and Judith Camp (Taxpayers) 
were shareholders in Pamlab, Inc., a non-
publicly traded Nevada corporation with 
its corporate headquarters and principal 
operations in Louisiana. Pamlab entered 
into an asset-purchase agreement and 
plan of reorganization with NSH Buyer, 
Inc., an affiliate of Nestle S.A. The acqui-
sition was a reorganization, with no gain 
being recognized on Taxpayers’ receipt 
of the Nestle shares as consideration for 
substantially all of the assets of Pamlab 
and its subsidiaries. The sale of the assets 
was preserved in the hands of Taxpayers 
until Taxpayers would dispose of the 
Nestle shares in a taxable transaction. 

Pamlab distributed certain Nestle 
shares to Taxpayers in 2015, after a one-
year holding period. Taxpayers subse-
quently sold those Nestle shares and 
recognized a gain that had been deferred 
since 2013. Taxpayers excluded the gain 
from the sale of the Nestle shares from 
their income tax return under the net-
capital-gain deduction provided by La. 
R.S. 47:293(9)(a)(xvii). The Louisiana 
Department of Revenue disallowed the 
deduction.

The Department filed a motion for 
summary judgment, arguing that the 
transaction that gave rise to the net-
capital-gains issue was Taxpayers’ sale 
of Nestle shares in 2015 and, because 
Nestle S.A. is a publicly traded corpo-
ration, not commercially domiciled in 
Louisiana, the deduction did not ap-
ply. The Department relied on La. R.S. 
47:293(9)(a)(xvii), which requires that 
the sale or exchange be of substantially 
all of the assets of a non-publicly traded 
corporation that is commercially domi-

ciled in Louisiana in order to qualify for 
the deduction.

Taxpayers contended that they prop-
erly excluded the gain from the sale of 
the Nestle shares because if all transac-
tions were viewed as interrelated steps 
of a single transaction, the gain would 
arise from the exchange of the seller’s 
assets for the Nestle shares in 2013. 

The question before the Louisiana 
Board of Tax Appeals was whether the 
gain recognized by Taxpayers in 2015 
arose from the exchange of substantially 
all of the seller’s assets for the Nestle 
shares in 2013.

The Board held that Taxpayers were 
entitled to claim the net-capital-gains de-
duction for the amount that they would 
have indisputably been able to claim 
had they disposed of their business in 
a single business transaction. However, 
Taxpayers then admitted to the Board 
that a portion of the gain recognized on 
the 2015 sales was the result of appreci-
ation of the Nestle shares after the 2013 
transaction. As that portion did not arise 
from the sale of the assets of Pamlab, the 
Board found that Taxpayers were not en-
titled to exclude that portion of the gain. 
Ultimately, the Board denied Taxpayers’ 
motion for summary judgment. 

—Antonio Charles Ferachi
Member, LSBA Taxation Section

Director, Litigation Division
Louisiana Department of Revenue

617 North Third St.
Baton Rouge, LA 70821

U.S. Supreme Court 
Decision

On June 21, 2018, the U.S. Supreme 
Court issued its opinion in South Dakota 
v. Wayfair, Inc., 138 S.Ct. 2080 (2018). 
The issue in Wayfair was whether South 
Dakota could impose a use-tax-collection 
obligation on large national retailers, i.e., 
remote sellers, who sold products on-line 
for delivery into South Dakota. In Wayfair, 
the Court overturned the physical-pres-
ence substantial-nexus standard appli-
cable to use-tax-collection requirements 
articulated by the Court in Quill Corp. 
v. North Dakota, 112 S.Ct. 1904 (1992), 

and National Bellas Hess, Inc. v. Dep’t of 
Revenue of Illinois, 87 S.Ct. 1389 (1967), 
and created an undefined sufficiency test 
for determining whether substantial nexus 
is satisfied for purposes of the dormant 
Commerce Clause. The new sufficiency 
test appears to apply to all state tax re-
gimes, including income, franchise, sales-
and-use, gross receipts and property taxes, 
and may have substantial and significant 
implications for taxpayers and other par-
ties subject to those regimes.

Post-Wayfair, for purposes of the 
substantial-nexus prong of Complete 
Auto Transit, Inc. v. Brady, 97 S.Ct. 1076 
(1977), “[substantial nexus] is established 
when the taxpayer [or collector] ‘avails 
itself of the substantial privilege of car-
rying on business’ in that jurisdiction.” 
Wayfair, 138 S.Ct. at 2099, citing Polar 
Tankers, Inc. v. City of Valdez, 129 S.Ct. 
2277 (2009). In Wayfair, the Court con-
cluded that the large national retainers 
at issue satisfied this standard “based on 
both the economic and virtual contacts” 
they had with South Dakota. Id. Because 
the Wayfair decision does not contain sub-
stantive analysis of the economic and vir-
tual contacts that create substantial nexus, 
that issue will ultimately be decided by the 
lower courts.

In response to Wayfair, the states are is-
suing guidance (or updating their tax laws) 
to impose use-tax-collection obligations 
on out-of-state vendors. While Wayfair 
provided some guidance on the require-
ments these laws must satisfy to survive 
dormant Commerce Clause scrutiny, e.g., 
safe harbors for small businesses and pro-
spective enforcement, it also left that issue 
to the lower courts to resolve. As a result, 
a business may have exposure to a state’s 
tax laws (including income-tax exposure) 
even if the business does not have an in-
state physical presence. Businesses should 
review their contacts with any state in 
which they do not have a physical pres-
ence to determine whether such exposure 
exists. 

—William J. Kolarik II 
Member, LSBA Taxation Section

Kean Miller, L.L.P.
II City Plaza

Ste. 700, 400 Convention St.
Baton Rouge, LA 70802


