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ecusal is an ancient civil
law concept fundamental to
democracy and due process.!
rior to the 19th century, judges
were allowed to preside in situations
that today would almost universally be
considered improper.? Disqualification of
judges for bias was rare, and except for
those cases that contravened Sir Edward
Coke’s core principle that “no man should
be a judge in his own case,” only a direct
financial stake ina case usually disqualified
a judge. This view persisted into the 20th
century.

The “duty to sit doctrine” — what one
writertermed the “pernicious” versionofthe
concept'—emphasizesajudge’s obligation
to hear and decide cases unless there are
compelling grounds for disqualification.’
That doctrine pushes judges to resolve
close disqualification issues against
recusal, when the presumption should run
in exactly the opposite direction.®

The duty to sit doctrine is often traced
to William Blackstone and the pre-1800
English attitude that “the law will not
suppose the possibility of bias or favour
in a judge.”” The prevailing opinion was
that “challenges to judicial impartiality
would undermine public respect for the
legal system.”® The first reported American
case to use the term “duty to sit” appeared
in 1824.°

One of the most famous 20th century
endorsements of the duty to sit occurred
in Laird v. Tatum, a case involving a claim
that the Army was unlawfully surveilling
citizens.'” In Laird, the plaintiff attempted
to recuse Justice William Rehnquist, who
before his appointment to the Supreme
Court had testified as an expert witness for
the Justice Department at Senate hearings
on the constitutionality of the federal
government’s surveillance of citizens.
In refusing to recuse himself, Rehnquist
stated, among other reasons, that “[t[hose
federal courts of appeals which have
considered the matter have unanimously
concluded that a federal judge has a duty
to sit where not disqualified which is
equally as strong as the duty to not sit
where disqualified.”"!

In 1973, the American Bar Association
(ABA) adopted Canon 3(C) (now Rule
2.11) and the Model Code of Judicial
Conduct to eliminate the duty to sit as a
factor to be weighed in deciding a recusal
motion. Instead, a judge should disqualify
himselfifhisimpartiality mightreasonably
be questioned, or if required by law. The
Judicial Code and the case law interpreting
it have effectively obliterated the idea of
weighing a judge’s duty to sit in most
jurisdictions, since the “appearance of
impropriety” standard is so high that
recusal is favored in close cases.!? In most
statestoday, any legal presumption against
disqualification created by the duty to sit
doctrine is considered detrimental to the
judicial system because it reverses what
should be the logical presumption in favor
of disqualification, " so that in close cases
“the balance tips in favor of recusal.”'* Yet,
the duty to sit has persisted for 40 years in
Louisiana, despite the ABA’s changes to
the Model Judicial Code and the adoption
by other states of similar language.'

Statutory Foundations of
Louisiana Recusal Law

“All courts shall be open, and every
person shall have an adequate
remedy by due process of law and
Justice, administeredwithout denial,
partiality orunreasonable delay, for
injury to him in his person, property,
reputation, or other rights.” La.
Const. art. 1. § 22 (1974).

Louisiana’s firstrecusal statute, enacted
in 1858, provided that a judge could be
recused in criminal cases only if the judge
was related by blood or marriage to the
defendant. That prohibition was expanded
in 1871 to familial relations to the fourth
degreeand prioremploymentas an attorney
in the matter. In 1880, the recusal rules
were made applicable to civil cases and
grounds for recusal were added: the judge’s
interestin the cause of the litigation and the
judge having rendered a judgment in the
same cause in another court. In 1882, the
law was amended to allow recusal where

the judge had previously been employed
or consulted as an advocate in the cause.
The current recusal rules in civil cases
are codified in Louisiana Code of Civil
Procedure articles 151 through 1601.'¢ A
district court judge may recuse himself,
even if no motion for recusal has been
filed, or may file a written application
with the Louisiana Supreme Court, which
may recuse the judge if there are sufficient
grounds forrecusal.'” Otherwise, the party
seeking recusal must file a written motion
setting forth the grounds forrecusal.'® Ifthe
motion sets fortha “valid” ground, the trial
judge may either recuse himself or refer
the motion to another judge for hearing.
If a motion is filed to recuse an appellate
judge, he may either recuse himself, or
have the matter heard by the othermembers
of the panel or, alternatively, by all of the
members of the court."

Rise of the Louisiana Code
of Judicial Conduct Canons

The Louisiana Code of Judicial Conduct
was adopted by the Louisiana Supreme
Court on March 5, 1975, and became
effective on Jan. 1, 1976.%° “The Code is
binding onall judges, and judges are bound
exclusively by [its] provisions.”?! Canon 2
requires judges to avoid both impropriety
and the appearance of impropriety.
Canon 2(B) provides, in relevant part,
that “[a] judge shall not allow family,
social, political, or other relationships
to influence” him. Canon 3(C) provides
that “[a] judge should disqualify himself
or herself in a proceeding in which the
judge’s impartiality might reasonably be
questioned and shall disqualify himself
or herself in a proceeding in which
disqualification is required by law? or
by applicable Supreme Court rule. In all
other instances, a judge should not recuse
himself or herself.”?

If the Judicial Canons can be the basis
for disciplining judges, then the Canons
should also be the basis for removal of
judges from cases where such violations
exist. In In re Cooks, the Supreme Court
held in a 1997 disciplinary proceeding
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that a judge should have recused herself
due to the appearance of potential bias
and prejudice under La. C.C.P. art. 151,
and that her failure to do so violated the
Judicial Canons.** The judge was close
friends with one of the litigants and her
attorney, the attorney was representing
the judge in her divorce, and the litigant
had also tutored the judge’s children,
helped decorate the judge’s office and
was reimbursed for school supplies and
groceries.”” The court held that article
151 applied, and the Judicial Code and
Louisiana Constitution required recusal
when “the circumstantial evidence of
bias or prejudice is so overwhelming
that no reasonable judge would hear the
case.” Id. at 903. Because the standard
for determining whether it appears that
a judge is “biased or prejudiced” is an
objective one, it does not require direct
evidence of actual bias or prejudice.” The
Cooks ruling is consistent with the court’s
earlier pronouncements thatrecusal is “not
only for the protection of the litigants but
generally to see that justice is done by an
impartial court . . . [and] for the sake of
appearances to the general public. . . .”?’

Yet, also in 1997, the Supreme Court
gave a nod to what one writer referred
to as the “benign version” of the duty to
sit,”® stating, “[iJn each possible recusal
situation, there is a countervailing
consideration which militates in favor of
a judge’s not recusing himself, or being
recused; that is, that the judge has an
obligation, part of his sworn duty as a
judge, to hear and decide cases properly
brought before him. He is not at liberty,
nor does he have the right, to take himself
out of a case and burden another judge
with his responsibility without good and
legal cause.””

In 2004, the Supreme Court recused
a district judge in Folse v. Transocean
Offshore US4, Inc. based solely upon a
Judicial Canon violation.* Defendants had
moved to recuse a pro tem judge because
of his firm’s relationship with plaintiff’s
counsel.’! The district court denied the
recusal motion and the 4th Circuit Court
of Appeal denied supervisory writs.
However, the Supreme Courtreversed and
recused the judge, due to the appearance of
impropriety under Canon 3(C). Notably,
that ground for recusal is not specifically
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listed in La. C.C.P. art. 151.%

In 2006, the Supreme Court held in
Disaster Restoration Dry Cleaning, L.L.C.
v. Pellerin Laundry Machinery Sales
Company, Inc. that the Code of Judicial
Conductbindsall judges and instructs them
as to their expected ethical conduct.® In
2009, the courtreiterated that “the primary
purpose of the Code of Judicial Conduct is
to protect the publicrather than to discipline
judges.”*

In2012, the Supreme Courtreversed the
denial of a motion to recuse a 5th Circuit
judge in Tolmas v. Parish of Jefferson on
the basis of La. C.C.P. art. 151(A)(4) and
transferred the case to the 2nd Circuit,
in order to avoid even the appearance of
impropriety.*®

La. Circuit Courts Persist in
Applying the Duty to Sit in
Non-Disciplinary Cases

Louisiana courts of appeal and district
courts are notapplying the Code of Judicial
Conduct with any consistency to recusal
motions, despite the Supreme Court’s
rulings in Cooks, Disaster Restoration and
Tolmas. Rather, some courts continue to
supportbothaduty to sitand a presumption
of impartiality.’®

In2000, the 4th Circuit Court of Appeal
distinguished Cooks and found in Guidry
v. First National Bank of Commerce that
becauseLa.C.C.P.art. 151 doesnotinclude
“appearance of impropriety” as a grounds
for recusal, “[a]bsent an amendment or a
contrary interpretation by the Supreme
Court, a mere appearance of impropriety,
not statutorily listed in La. C.C.P. art. 151,
cannot be a basis for recusal.”’

In a 2001 case, Southern Casing of
Louisiana, Inc. v. Houma Avionics, Inc., the
defendant sought recusal of the trial court
judge because the judge had practiced law
with the owner of the plaintiff company;
had formerly represented the owners of
the plaintiff company in federal and state
court; had accepted a plant as a gift; and
had numerous dealings with the company
owner over 32 years.”® The motion to
recuse was denied because actual bias was
not proven.*” The 1st Circuit rejected the
“appearance of impropriety” standard as a
mandatory recusal ground, citing the duty

to sit and the allegedly exclusive grounds
of article 151.%

Opponents of recusal often rely on the
Supreme Court’s 2002 decision in Chauvin
v. Sisters of Mercy Health Systems*' to
deny writs on the 4th Circuit’s ruling that
for the proposition that article 151 is the
exclusive statutory grounds for recusing a
judge, the movant must show actual bias to
successfully recuse ajudge.** Thisreliance
is misplaced because in Chauvin, the
parties seeking recusal apparently failed to
allege that the trial court’s actions violated
the Code of Judicial Conduct. Because the
Chauvin court was never presented with
the issue, it did not consider whether the
judge’s conduct would have warranted
recusal under the Judicial Code.

In 2008’s Radcliffe 10, L.L.C. v. Zip
Tube Systems of Louisiana, Inc., the 5th
Circuit affirmed the denial of defendants’
motiontorecusethetrial courtjudge where
plaintiffs’ sole damages expert had been
thejudge’s campaign treasurer and was the
judge’s accountant.” The appellate court
held that Code of Judicial Conduct Canon
3(C) “does not provide an independent
basis of recusal of a judge” and quoted
the “duty to sit” doctrine from Lemoine,
without acknowledging either Cooks or
Disaster Restoration.*

In 2011, the same court affirmed
sanctions against an attorney for filing
two motions to recuse trial court judges,
cautioning “courts and litigants of the
obvious dangers to our system of justice—
the use of a motion to recuse as a litigation
tool in response to unfavorable rulings.””

In Florida Parishes Juvenile Justice
Commission v. Hannist, the 1st Circuit
reversed the denial of a recusal motion in
2011. The defendant had filed a motion to
recuse all of the judges of the 21st Judicial
District Court (JDC) pursuant to Art.
151(A)(4).% This civil matter arose from a
criminal case where the criminal defendant,
who served as secretary of the Florida
Parishes Juvenile Justice Commission
(Commission), was accused of creating
false invoices forafictitious courtreporting
service and then converting the funds to
her personal use. The commission has an
ongoing working relationship with the
judges of the 21st JDC in conjunction with
districtadministration. Two members, who
allegedly signed many of the checks used




to perpetuate the alleged fraud, had been
appointed to the commission by judges of
the 21stJDC.*” An ad hoc judge denied the
motion to recuse, finding no evidence of
actual bias.” The 1st Circuit reversed the
denial, citing Tolmas, and found that the
fact that commission members had been
appointed by the 21st JDC judges created
the potential for bias, since the outcome
of the case could affect how the judges’
credibility will be viewed.*

Federal System, States
Adopt Higher Standards for
Judicial Impartiality than
Louisiana

The United States Supreme Court has
often held that “[t]rial before an unbiased
judge is essential to due process.” In
Caperton v. A.T. Massey Coal Co., the
court recently ordered the recusal of a
West Virginia Supreme Court justice who
refused to voluntarily recuse himself from
acaseafterthe defendant corporation spent
$5 million on advertising in support of the
justice’s election.”® Without questioning
the lower court’s finding of no actual bias,
impartiality orimpropriety, the court found
that the risk of perceived bias was so great
that due process required recusal.*

Underfederal statutesandjurisprudence,
a judge should be recused when “a
reasonable and objective person, knowing
all the facts, would harbor doubts
concerning the judge’s impartiality.”?
The Supreme Court recognized that due
process “may sometimes bar trial by judges
who have no actual bias and who would
do their very best to weigh the scales of
justiceequally between [the] parties.”** The
federal Sth Circuit has opined that “[i]fthe
question of whether [to recuse] is a close
one, the balance tips in favor of recusal.”*

Despite congressional elimination of
the duty to sit in the 1974 amendments
to 28 U.S.C. § 455, many federal courts
continue to rely on it, at least in dicta.*
A number of federal cases still refer to
Justice Rehnquist’s opinion on the duty
to sit in Laird v. Tatum® as good law
on questions of judicial disqualification
(although many courts cite that case
simply for the less controversial position
that a judge’s philosophy is not ground for

recusal) and fail to acknowledge that the
1974 amendment to 28 U.S.C. § 455 was
intended to legislatively overrule Justice
Rehnquist’s Laird opinion.

According to Flamm’s disqualification
treatise, the duty to sit is now a minority
rule.®Other states are inconsistent in their
application of the duty to sit doctrine,
despite adoption of the 1972 ABA Judicial
Code Canon 3(C) or its successor 1990
Code Canon 3(E).”

Conclusion

Louisiana should modify its Codes of
Civil and Criminal Procedure as well as
its Code of Judicial Conduct to clearly
state that, when presented with recusal, the
subject judge should not weigh his duty
to sit against the merits of the motion to
recuse, and that close questions are to be
decided in favor ofrecusal. The citizenry’s
right to ajudiciary above suspicion should
outweighany consideration that thereis any
dereliction of duty when ajudgeisrecused.
The clear adoption of the “appearance of
impropriety” recusal standard, already
contained in Canon 2 to the Louisiana Code
of Judicial Conduct, would be consistent
with the majority rule and the ABA Model
Code of Judicial Conduct.

The authors would like to acknowledge the
assistance of Veronica J. Lam in the preparation
of this article.
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