
October / November 2016194

The use of alternative dispute resolu-
tion (ADR) techniques to resolve 
disputes in Louisiana has exploded 
in recent years in several areas, 

such as mediation in family law cases and 
arbitration in the securities industry. The use 
of arbitration has particularly gained momen-
tum in the resolution of disputes in the mobile 
homes industry. Perhaps the most well-known 
ADR method in Louisiana is the proliferation 
of mediation to resolve civil disputes. ADR 
techniques also have been used effectively to 
resolve disputes in the health care industry. 
Moreover, while Louisiana state courts are uti-
lizing special masters to resolve complex and 
highly technical disputes, Louisiana federal 
district courts are using magistrate judges as 
neutral mediators in cases that could occupy 
weeks of the court’s time through lengthy tri-
als. Finally, mediation could potentially prove 
to be an efficient dispute-resolution method 
in legacy disputes — lawsuits arising out of 
historical oil and gas exploration and produc-
tion activities. This article discusses the varied 
uses of ADR procedures in the state.
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Mediation in Family Law 
Cases

In family and divorce cases in 
Louisiana, judges have many options 
to assist them in resolving the thorny 
issues that arise in family and divorce 
cases. Judges may assign family law 
cases to domestic commissioners1 and 
hearing officers2 for processing. Family 
court judges can sua sponte (even over a 
party’s objection)3 order parties in child 
custody and visitation cases to meet with 
a family mediator for resolution of their 
dispute.4 Some family courts have formal 
programs whereby they resort to a roster 
of trained mediators for assistance in re-
solving issues presented in child custody 
and visitation cases.5 Because of the exis-
tence of these programs and the fact that 
mediation provides a private, cost- and 
time-friendly resolution of highly per-
sonal matters, family mediation is being 
utilized in an increasingly large number 
of cases in Louisiana. 

An Internet search for family media-
tors in Louisiana reveals that many of 
these mediators are family lawyers who, 
along with their services as attorneys 
and advocates, offer mediation services 
for litigants in Louisiana family courts. 
Additionally, many family mediators in 
Louisiana are mental health profession-
als, such as psychiatrists, psychologists, 
social workers, marriage and family 
counselors, and professional counselors. 
Further, the Louisiana Child Custody 
and Visitation Mediator Registry, a reg-
istry of family mediators maintained by 
the Louisiana State Bar Association’s 
ADR Section, contains listings from sev-
eral mediators6 who, by expanding their 
services to offer family mediation, are 
responding to the increased need for me-
diators in family law cases.

Arbitration in the Securities 
Industry

When a customer has a dispute 
against a broker or financial advisor, the 
appropriate place to file the claim is not 
a Louisiana district court but an arbitral 
forum such as the Financial Industry 

Regulatory Authority, Inc. (FINRA). This 
is because virtually all broker-dealers in-
clude a pre-dispute arbitration agreement 
in the agreements with their custom-
ers that would cover almost any subse-
quent dispute.7 These pre-dispute agree-
ments were not accepted by Louisiana 
courts until 1987 when the United States 
Supreme Court decided Shearson v. 
MacMahon8 which provided for the en-
forceability of such agreements, thereby 
setting in motion the nearly universal 
use of arbitration in customer-broker 
disputes. Nevertheless, in the context of 
securities, the obligation to arbitrate does 
not stem solely from the customer-broker 
contract but also from the contracts that 
all brokers and brokerage firms have by 
virtue of their registrations with FINRA.9

After a claim is filed with FINRA, the 
parties engage in the selection process to 
choose either one or three arbitrators to 
preside over their case, depending on the 
dollar amount of the claim. In securities 
cases, customers generally sue broker-
dealers for losses in their investments. 
Typical claims include allegations of 
breach of fiduciary duty, churning, fail-
ure to diversify, material misrepresenta-
tion, negligence, unsuitability and unau-
thorized trading. Discovery in FINRA 
arbitrations is limited. Thus, after an ini-
tial pre-hearing conference where the ar-
bitrator resolves any preliminary matters, 
a hearing date is set. The arbitrator is the 
sole judge of evidentiary and procedural 
issues at the hearing, which is usually re-
corded on audio devices that constitute 
the official record of the hearing. Within 
30 days of the last hearing date, or of the 
submission of post-hearing briefs, the ar-
bitrator renders a final and binding award 
which can be appealed only on extremely 
limited grounds.10

Arbitration of Disputes in 
the Mobile Homes Industry

Occasionally, purchasers of mobile 
homes in Louisiana may bring claims 
against sellers and/or manufacturers in 
state court, alleging contract, tort and/
or redhibition damages. In response, the 
seller or manufacturer may file an excep-

tion of prematurity due to the purchaser’s 
failure to submit to binding arbitration 
as required by the purchase agreement.11 
Purchase agreements contain arbitra-
tion clauses that are broadly construed 
and cover arguably any dispute that 
could arise between a purchaser of a 
mobile home and a seller/manufacturer. 
Although the Louisiana 3rd Circuit Court 
of Appeal invalidated such arbitration 
agreements on several occasions,12 the 
general stance of the Louisiana jurispru-
dence is that these agreements are en-
forceable regardless of whether the buyer 
actually read the agreement and under-
stood its effects; therefore, all contrac-
tual claims, including breach of warranty 
claims, and the tort claims, such as neg-
ligent manufacture and negligent repair, 
must be submitted to binding arbitra-
tion.13 With 11 percent of housing units 
in Louisiana being mobile homes,14 one 
would expect a significant percentage of 
sales documents to contain arbitration 
agreements. This fact is also evidenced 
by the large number of reported decisions 
where Louisiana courts have granted ex-
ceptions of prematurity when the pur-
chasers initially opted to file a claim in a 
district court rather than in arbitration.15

Mediation of Civil Disputes

Perhaps no use of ADR techniques 
has grown as quickly as the use of me-
diation, which, over the last 25 years in 
Louisiana, is fast replacing jury trials as 
the most common method for resolv-
ing disputes in civil cases. The “Who’s 
Who in ADR 2015,” an annual directory 
published in the Louisiana Bar Journal, 
shows listings and biographies of 177 
mediators and seven ADR firms, two of 
which have rosters containing more than 
40 mediators.16 Many of the biographies 
state that the mediators have conducted 
thousands of mediations, with one medi-
ator conducting more than 10,000 media-
tions.17 One ADR firm has handled more 
than 55,000 cases since 1987. While 
many of the mediators are attorneys who 
mediate full-time, others actively prac-
tice law with mediation being adjunctive 
to their law practices.
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In many jurisdictions, state district 
court judges have the unilateral power 
to order litigants in civil cases to media-
tion. That is not the case in Louisiana 
for, under the Louisiana Mediation Act, 
the trial judge cannot order the referral 
of a case to mediation without a party’s 
motion.18 If a party objects to the order, 
the trial judge is required to rescind the 
order.19 As a result of this law, civil me-
diations are not commonly court-ordered 
in Louisiana.20 Consequently, this bur-
geoning mediation market in Louisiana 
is apparently thriving because litigants 
in civil cases are realizing that expensive 
and timely litigation is substantially out-
weighed by cost- and time-effective me-
diations that enable them to retain greater 
autonomy, flexibility and control over the 
process.21 Litigants also may prefer me-
diation because it is nonbinding (unless 
otherwise agreed),22 and because all oral 
and written communications made dur-
ing mediation, with certain exceptions, 
are confidential and cannot be used as 
evidence in any subsequent judicial or 
administrative proceeding.23

ADR in the Health Care 
Industry

Louisiana, a state that just recently 
completed its transition from a charity-
care system to different public-private 
partnerships,24 is facing a national trend 
of moving away from arbitration towards 
mediation and other interest-based op-
tions such as fact finding, early neutral 
evaluation or case assessment. Louisiana 
also established an ombudsman pro-
gram whereby long-term-care ombuds-
men investigate and resolve complaints 
received by people with developmental 
disabilities residing in state-licensed fa-
cilities.25 However, of all ADR mecha-
nisms, mediation is most regularly used 
for settling any variety of disputes that 
might emerge in the health care system, 
including but not limited to, treatment 
decisions (malpractice) and risk man-
agement.26 Whether the issues relate 
to the aging process (elder mediation), 
end-of-life choices (bioethics mediation) 
or quality of care (physician co-media-

tion),27 mediation is a productive ADR 
technique for their resolution because it 
allows the parties to maintain direct con-
trol over the process and informally settle 
the dispute.

Health care professionals, as a group, 
are arguably experiencing more con-
flicts than any other profession.28 Since 
little formal dispute-resolution training 
is available to health care professionals 
and role models for collaboration and 
negotiation are far and few between in 
their profession, ADR is a unique option 
to provide health care professionals with 
a hope to successfully resolve challenges 
present in the clinical environment.29 
Bearing in mind that mediation processes 
and their hybrids will only further evolve 
as health care disputes expand, the op-
portunities for mediating and providing 
ADR training in the Louisiana health 
care industry are very widespread and 
lucrative for many legal professionals, 
business officials, agency administrators, 
as well those working in the health care 
industry.

Special Masters

Louisiana judges today often preside 
over complex and highly technical mat-
ters and find themselves in need of as-
sistance in order to reach fair decisions. 
The Louisiana Special Masters Statute, 
based on Fed. R. Civ. P. 53, was enacted 
almost 20 years ago and it empowers the 
court to appoint a special master in any 
civil action involving a complicated issue 
or exceptional circumstances.30 Issues 
which, over time, have been appointed to 
special masters include: mass tort cases, 
complex litigation, and overseeing envi-
ronmental restoration projects. However, 
because the consent of the parties is the 
foundational basis of the statute, the ap-
pointment of a special master will be void 
in the lack thereof or if a party timely 
challenges the appointment.31 If the order 
of appointment contains specifications or 
limitations regarding the special master’s 
powers, the special master is bound by 
such limitations and the court, absent the 
parties’ consent, cannot expand them.32 
While special masters generally issue 

recommendations and prepare reports 
on the matters submitted to them,33 any 
party may challenge the special master’s 
ruling by filing a written objection within 
10 days.34 However, the biggest problem 
the parties face is that special masters, 
unless so ordered by the court, are not 
required to prepare a report. The party 
wishing to challenge the special master’s 
ruling can hardly, without a report, draft 
a sufficiently proper argument for attack-
ing it. Therefore, party-litigants should 
ensure that the court’s order of appoint-
ment requires special masters to prepare 
a report for each action taken.

Mediation in Legacy 
Disputes

Legacy lawsuits are claims filed by 
landowners for pollution or contami-
nation of their property or groundwa-
ter caused by oil and gas operations.35 
Hundreds of legacy lawsuits have been 
filed since the 2002 Louisiana Supreme 
Court decision,36 which allowed land-
owners to collect damages greatly in 
excess of the uncontaminated value of 
the property without imposing any legal 
obligation on landowners to spend the 
money for remediation. 

In 2015, the Louisiana Legislature en-
acted La. R.S. 30:29.2, which allows any 
party to a legacy lawsuit to compel me-
diation after the earlier of the close of dis-
covery or 550 days after commencement 
of the action, whichever comes first.37 
The payment of the mediation fees will 
be based on the parties’ agreement or, in 
the absence thereof, will be borne by the 
party that moved to compel mediation.38 
Any mediator appointed pursuant to La. 
R.S. 30:29.2 must qualify as a mediator 
pursuant to La. R.S. 9:4106(A)(1)(a) or 
(2) of the Louisiana Mediation Act.39 

Mediation in Louisiana 
Federal Courts

The Alternative Dispute Resolution 
Act of 1998 requires each U.S. District 
Court to authorize the use of ADR in all 
civil actions,40 thus allowing parties to 
pursue mediations or settlement confer-
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ences before someone who has experi-
ence both as a judge and a mediator. 
Mediations in federal courts are usually 
very brief and are conducted by magis-
trate judges who may only mediate cas-
es as a neutral third-party and must not 
render decisions and impose solutions 
upon the party-litigants. Having practi-
cal experience as judges helps magistrate 
judges to be effective mediators as they 
can share with the parties their knowl-
edge of the litigation process, the rele-
vant substantive law, and how the parties’ 
theories of the case may resonate with the 
fact-finder. 

Prior to the mediation, each party 
must provide to the magistrate judge, 
in confidence, a brief position paper de-
scribing any liability disputes, the key 
evidence the party expects to produce at 
trial, the damages at issue in the case, the 
party’s settlement position, and any other 
special issues that may have a material 
bearing upon settlement.41 This require-
ment focuses the parties on the issues to 
be negotiated and gives them the chance 
of resolving their disputes before a trial 
on the merits. During the mediation, the 
parties must be prepared to enter into 
meaningful and good-faith settlement 
negotiations.42 If a party appears at the 
mediation without authority to negotiate, 
or without the ability to contact a client 
with ultimate settlement authority readily 
throughout the mediation, that party may 
be sanctioned.43

Conclusion

The use of ADR techniques to re-
solve disputes has become a standard 
procedure in many areas of the law. 
Considering that the use of ADR may ex-
pand into other legal areas in the future, it 
is always prudent for Louisiana attorneys 
to remain up-to-date on ADR techniques 
and be aware of changes in statutes and 
court procedures.
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