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2011 Judicial Interest Rate is 4%

Pursuant to authority granted by La. R.S. 13:4202(B)(1), as
amended by Acts 2001, No. 841, the Louisiana Commissioner
of Financial Institutions has determined that the judicial rate of
interest for calendar year 2011 will be four (4.0%) percent per
annum.

La. R.S. 13:4202(B), as amended by Acts 2001, No. 841,
requires the Louisiana Commissioner of Financial Institutions
to determine the judicial interest rate for the calendar year fol-
lowing the calculation date. The commissioner has determined
the judicial interest rate for the calendar year 2011 in accordance
with La. R.S. 13:4202(B)(1).

The commissioner ascertained that on Oct. 1, 2010, the ap-
proved discount rate of the Federal Reserve Board of Governors
was three-quarters (.75%) of one percent.

La.R.S. 13:4202(B)(1) mandates that on and after Jan. 1,2002,
the judicial interest rate shall be three and one-quarter percentage
points above the Federal Reserve Board of Governors-approved
discount rate on Oct. 1, 2010. Thus, the effective judicial inter-
est rate for the calendar year 2011 shall be four (4.0%) percent
per annum.

La. R.S. 13:4202(B)(2) provides that the publication of the
commissioner’s determination in the Louisiana Register “shall
not be considered rulemaking within the intendment of the Ad-
ministrative Procedure Act, R.S. 49:950 ef seq., and particularly
R.S.49:953.” Therefore, (1) afiscal impact statement, (2) a family
impact statement, and (3) a notice of intent are not required to be
filed with the Louisiana Register.

— John P. Ducrest, CPA
Commissioner of Financial Institutions
Date: October 5, 2010

Judicial Interest Rates
Through 2011

Date Rate
Prior to Sept. 12, 1980 .......cccvevvveiieieienenen. 7.00 percent
Sept. 12, 1980 to Sept. 10, 1981 ................. 10.00 percent
Sept. 11, 1981 to Dec. 31, 1987.................. 12.00 percent
Jan. 1, 1988 to Dec. 31, 1988 ........oeveeennnnen. 9.75 percent
Jan. 1, 1989 to Dec. 31, 1989 ......ccuveeeeen. 11.50 percent
Jan. 1, 1990 to Dec. 31, 1990 ..................... 11.50 percent
Jan. 1, 1991 to Dec. 31, 1991 ..................... 11.00 percent
Jan. 1, 1992 to Dec. 31, 1992 ..........cccecee. 9.00 percent
Jan. 1, 1993 to Dec. 31, 1993 .....cccoeeeenn. 7.00 percent
Jan. 1, 1994 to Dec. 31, 1994 ... 7.00 percent
Jan. 1, 1995 to Dec. 31, 1995 .....ccvveeeennnnen. 8.75 percent
Jan. 1, 1996 to Dec. 31, 1996 ....................... 9.75 percent
Jan. 1, 1997 to July 31, 1997 .....ccooevveveneeen. 9.25 percent
Aug. 1, 1997 to Dec. 31, 1997 ........ccceeueee. 7.90 percent
Jan. 1, 1998 to Dec. 31, 1998 ........c.coeennee. 7.60 percent
Jan. 1, 1999 to Dec. 31, 1999 ........ccceeeun. 6.73 percent
Jan. 1, 2000 to Dec. 31, 2000 ..................... 7.285 percent
Jan. 1, 2001 to Dec. 31, 2001 ..................... 8.241 percent
Jan. 1, 2002 to Dec. 31, 2002 ....................... 5.75 percent
Jan. 1, 2003 to Dec. 31, 2003 ........ccccennee. 4.50 percent
Jan. 1, 2004 to Dec. 31, 2004 ....................... 5.25 percent
Jan. 1, 2005 to Dec. 31, 2005 ..........coennee.. 6.00 percent
Jan. 1, 2006 to Dec. 31, 2006 ....................... 8.00 percent
Jan. 1, 2007 to Dec. 31, 2007 ....cccvvveeeennnnee.. 9.50 percent
Jan. 1, 2008 to Dec. 31, 2008 ....................... 8.50 percent
Jan. 1, 2009 to Dec. 31, 2009 ....................... 5.50 percent
Jan. 1, 2010 to Dec. 31, 2010 .......ceeeennnnnee. 3.75 percent
Jan. 1, 2011 to Dec. 31, 2011.......cccccucereeuueee 4.00 percent

Judicial Interest Rate Calculator Online!

Need to calculate judicial interest? Check out the Judicial Interest Rate
Calculator (courtesy of Alexandria attorney Charles D. Elliott) on the
Louisiana State Bar Association’s Web site.

Go to: http://www.lIsba.org.
Click “Judicial Interest Rate Calculator” on the left side of the home page.
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S B (504)566-1600

tate bar (800)421-LSBA Nationwide

L—1—\ : . WATS line/members only

Alssioiciiation Fax (504)566-0930

Serving the Public. Serving the Profession. Web site: www.LSBA.org
Programs

For information about these LSBA programs, contact the Bar Office
by calling (504)566-1600 or (800)421-LSBA.

Alternative Dispute Resolution Program

Client Assistance Fund

Continuing Legal Education Program

Ethics Advisory Service

Lawyers’ Substance Abuse Hotline ¢ (866)354-9334

Legal Specialization Program

Loss Prevention Counsel Johanna G. Averill, Lindsey M. Ladouceur and

Elizabeth LeBlanc Voss

(800)GILSBAR

SOLACE (Support of Lawyers/Legal Personnel

All Concern Encouraged)

Publications
Louisiana Bar Journal
“Bar Briefs” (online)
Louisiana Bar Today (online newsletter)

Online Services

Louisiana Bar Today Opinion Service inCircle
Membership Directory Twitter
Fastcase (free online legal research) Facebook

Law Office Management Assistance Program

Young Lawyers Section

Bridging the Gap Choose Law
Mentor Program Barristers for Boards
Young Lawyers’ Directory Wills for Heroes

Insurance through Gilsbar
Group Insurance
Major Medical
Disability
Malpractice
(800)GILSBAR ¢ (504)529-3505 « See inside back cover

Louisiana Hotels

The following hotels have
agreed to corporate discount
rates for LSBA members.
Call the hotel for the current
discounted rates. When making
reservations, you must identify

yourself as an LSBA member.

New Orleans
Bienville House
(504)378-1113
(800)535-7836
Hilton St. Charles
(504)524-8890
Hotel InterContinental
(504)525-5566
Iberville Suites
(504)523-2400
Le Pavillon Hotel
www.lepavillon.com
Use code: LSBAR
Loews New Orleans Hotel
(504)595-5370
(866)211-6411
The Ritz-Carlton
(504)524-1331
The Roosevelt
(504)648-5481
Sheraton New Orleans
(888)627-8389
W Hotel
French Quarter
(888)627-8389
333 Poydras St.
(888)627-8389
Westin New Orleans
Canal Place
(888)627-8389
The Whitney Wyndham
(504)581-4222
Windsor Court
(504)523-6000

Baton Rouge
Crowne Plaza
(225)925-2244
Sheraton Hotel &
Convention Center
(225)242-2600
Hilton Capitol Center
(800)955-6962

Lafayette
Hilton Garden Inn
Lafayette/Cajundome
(337)291-1977
Hilton Lafayette and Towers
(337)235-6111

Louisiana Bar Journal

Lake Charles
Best Western
Richmond Suites
(337)433-5213

Shreveport
Clarion Shreveport Hotel
(318)797-9900

Chain Hotels

The following national
hotel chains have agreed to
corporate discount rates for
LSBAmembers. Call for the
current discounted rates.

Holiday Inn
(800)HOLIDAY

Use ID No. 100381739
for reservations.

La Quinta
(866)725-1661
www.lg.com

Rate Code: LABAR

Car Rental Programs

The following car agencies
have agreed to discount
rates for LSBA members.

Avis

Discount No. A536100
(800)331-1212

Budget Rent-a-Car
Discount No. Z855300
(800)527-0700
Carey/Embarque
Discount No. WA817505
(866)444-2144

Hertz

Discount No. 277795
(800)654-2210

Other Vendors

Thefollowing vendors have
agreed to discount rates for
LSBA members.

ABA Members
Retirement Program
(800)826-8901
Bank of America
(800)441-7048
CoreVault
(866)945-2722
LawPay
(866)376-0950
LexisNexis
(800)356-6548
United Parcel Service
(800)325-7000
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Get Involved in Your Bar:
Great Opportunities Await You

ne of the frequent questions

I get asked as I visit lawyers

throughout our state starts

like this: “What is the LSBA
going to do about . . ..?”

My answer is always prefaced with this
question: “What activities of the LSBA
are you involved in?”” Sadly, the answer
for many is none. This answer is usually
followed by a laundry list of reasons
why the individual does not have time to
participate in his/her profession.

Variations on this exchange have been
anongoing element since [ began practic-
ing law. Along the way, I have taken the
opportunity to remind these individuals
that if you want to see change, you must
make the commitment of time and effort
to work to see that change occurs.

Structurally, the governing body of
our association is the House of Delegates
whose members are elected in accordance
with the articles and bylaws of our asso-
ciation. Yet, in each election cycle, many
ofthe House seats remain vacant because
not enough people step up to qualify to
run. When this happens, the president is
required to make appointments to fill the
vacancies. At meetings of the House of
Delegates, we seldom have more than 60
percentof the members present to conduct
the business of our association. Thisis not
a healthy situation.

While I totally understand that mem-
bership in our association is mandatory
by rule of our Supreme Court, I also
know that if we do not participate in the
work of our association, we run the risk
of abdicating our governance to others
outside our profession.

These threats are real. For example,
last year, there was a bill in the Loui-
siana Legislature which sought to limit

240 December 2010 / January 2011
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It is easy to get
involved. Go to
the Louisiana State
Bar Association’s
website and review
the drop-down menu

of sections and
committees:
www.Isba.org,
Sections
or
www.Isba.org,
Committees

the activities of the law clinics in our
law schools — in effect, regulating the
practice of law. Our association, along
with all the law schools, testified against
this bill. There are frequent attempts by
the Federal Trade Commission to regulate
lawyers which the American Bar Asso-
ciation has lobbied against on the same
grounds. The practice of law should only
be regulated by the highest courts of each
state. These attacks on our self-regulation
are ongoing and require constantdiligence
by members of our profession to resist
such attempts.

If for no other reason, you should con-
sider being involved to help yourpractice.
What am I talking about? Whether you
have considered this or not, a lot of what
mostlawyers do comes to them by referral

By Michael A. Patterson

from other lawyers. If you participate in
the sections or committees of our asso-
ciation, you will meet lawyers from all
over the state. You will get to know them
and they will get to know you. They will
learn in what area of the law you practice
and chances are good they will be a great
referral source.

Another practice-related benefitis you
can create a network of lawyers around
the state who can, for instance, give you
local information on lawyers and judges
in their areas or indicate what juries are
like in their jurisdictions. It is like hav-
ing a group of consultants available to
you — free of charge.

You also may discover you have made
a bunch of new friends, people you may
never have met if you did not participate
in your profession.

It is easy to get involved. Go to the
Louisiana State Bar Association’s web-
site and review the drop-down menu of
sections and committees: pww.Isba.org
Section or Wwww.Isba.org/Committees.

Find something that interests you
and make a commitment to yourself to
get involved. Ask others who are active
to give you advice on what work of the
LSBA might be of interest to you.

I am sure once you get involved you
will quickly realize the benefits of your
decision and your participation will
be helping your profession to fulfill its
mission: Serving the Public. Serving the
Profession.
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LETTERS

‘ HOORAY FOR HOLLYWOOD!

Clarifying Information in “Hooray for Hollywood” Article

This letter comments on statements
in the article “Hooray for Hollywood! A
Film-by-Film Primer on the Louisiana Film
Industry’s Blockbuster Success Thanks to
Motion Picture Tax Incentives” (August/
September 2010 Louisiana Bar Journal),
particularly “15 percent tax credit” for
Louisiana “motion picture infrastructure”
approved “after June 2005 when “at least
$300,000 was expended prior to 2008 and
“the law sunset,” which leaves an incorrect
impression that infrastructure projects earn
no tax credits after 2008.

La. R.S. 47:6007 (Acts 2005, No. 456)
mandates 40 percent tax credits on “base
investment” (“actual investment made and
expended” by “aperson in the development
ofastate-certified infrastructure project” ap-
provedafterJuly 1,2005)ifbase investment
is “greater than $300,000,” i.e., 15 percent
on in-state expenditures (statutory sunset
extension beyond 2008) and 25 percent on
all investment without sunset.

Nearly a dozen state infrastructure con-
tracts executed per this 2005 law mandate

1. Atthediscretion of the Editorial Board
(EB), letters to the editor are published in
the Louisiana Bar Journal.

2. If there is any question about whether
a particular letter to the editor should be
published, the decision of the editor shall
be final. If a letter questioning or criticizing
Louisiana State Bar Association (LSBA)
policies, rules or functions is received,
the editor is encouraged to send a copy
of that letter to the appropriate entity for
reply within the production schedule of the
Louisiana Bar Journal. If the editor deems
it appropriate, replies may be printed with
the original letter, or in a subsequent issue
of the Louisiana Bar Journal.

3. Letters should be no longer than 200
words.

40 percent tax credits on base investment,
some with restrictions not in the law. (See,
Red Stickv. State of La., et al, 1st Cir. Ct. Ap-
peal, No. 2009, CA 1347, prohibiting such
restrictions inaninfrastructure contract, writ
granted, writ denied S. Ct. 2010).

House Concurrent Resolution#35 (2005
First Extraordinary Session) reaffirms leg-
islative intent of 40 percent infrastructure
tax credits. Attorney General Opinion
#06-0216 confirms 40 percent tax credits,
15 percent on in-state and 25 percent on all
infrastructure expenditures, including land,
equipment, distribution investment, etc., on
which the state issued 40 percent credits.

The amended law of 2007 mandates 40
percenttax credits applicable to subsequent
infrastructure contracts. Since each infra-
structure tax credit dollar returns $4 per the
state’s economic research, more tax credits
benefit the state.

Michéele LeBlanc
Baton Rouge

Letters to the Editor Policy

4. Letters should be typewritten, signed
and, if applicable, include LSBA member
number, address and phone number. Letters
fromnon-members ofthe LSBAalsowill be
considered for publication. Unsigned letters
are not published.

5. Not more than three letters from any
individual will be published within one
year.

6. Letters also may be clarified or edited
for grammar, punctuation and style by staff.
In addition, the EB may edit letters based
on space considerations and the number
and nature of letters received on any single
topic. Editors may limitthenumber of letters
published on a single topic, choosing letters
thatprovidediffering perspectives. Authors,
editorial staffor other LSBA representatives

Author’s Response

I appreciate Ms. LeBlanc’s efforts to
shed light on the murky history of the
now sunsetted infrastructure credit of 15
percent provided for in former La. R.S.
§47:6007(C)(1)(b)(iii) and for correcting
any misimpression regarding how the
applicable percentage for infrastructure
projects was ultimately interpreted due
to ambiguities in the original legislation.
The Attorney General Opinion she cites
is a good reference for those who wish
to know more about the issue. Riding off
into the sunset (again) then . . . .

Jaye A. Calhoun
New Orleans

may respond to letters to clarify misinfor-
mation, provide related background or add
another perspective.

7. Letters may pertain to recent articles,
columns or other letters. Letters responding
to a previously published letter should ad-
dress the issues and not be a personal attack
on the author.

8. No letter shall be published that
contains defamatory or obscene material,
violates the Rules of Professional Conduct
or otherwise may subject the LSBA to civil
or criminal liability.

9. No letter shall be published that con-
tains a solicitation or advertisement for a
commercial or business purpose.
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magine the following scenario: Su-

sanis commuting to work when she

isinvolvedinahorrific automobile

collision, inflicting mortal injuries

upon her. As she lies dying in her
vehicle, a passerby attempts to comfort
her and asks if he should contact anyone.
She requests that he call her husband Bob
using a cellular phone. The passerby then
calls Bob, informs him of the accident,
and points the camera on the phone at the
crushed carand injured victim. Bob views
the crushed vehicle and his injured spouse.
May Bob recover bystander mental an-
guish damages under Louisiana law for
viewing the scene and injury to his wife
on the cell phone?

Background of the
Louisiana Bystander Law

In 1990, the Louisiana Supreme Court
created a cause of action for bystander
mental anguish, enabling close relatives
to recover damages for witnessing injury
toaloved onein Lejeune v. Rayne Branch
Hospital.'In Lejeune, the plaintiffentered
the hospital room of her comatose husband
shortly after he had been bitten on his face,
neck and legs by rats and saw a nurse still
cleaning blood from his wounds. Lejeune
overruled priorjurisprudence denying this
type of recovery dating back to the 1855
Louisiana Supreme Court case of Black
v. Carrollton R.R. Co.? The Legislature
codified Lejeune the following year as
Civil Codearticle 2315.6, which provides
that the bystander must view or come
upon the scene of the event, the injured
person must suffer such harm that mental
anguish by a loved one is foreseeable,
and the mental anguish endured by the
claimant must be severe and debilitat-
ing. Article 2315.6 further defined the
class of potential claimants entitled to
recovery, specifically enumerating the
close relatives who could be classified
as bystanders under the law referenced
in Lejeune.

But “view” was not defined in the
statute. This article examines whether
changes in electronic technology and the
proliferation of technology since Lejeune
was decided and Louisiana Civil Code

article 2315.6 was enacted impact the
requirements for viewing injuries to the
direct victim under the statute.

Viewing Electronically
Under Article 2315.6

Advances in electronic technology
such as camera cell phones and stream-
ing Internet have changed the way people
view events. Today’s parents can look in
ontheir children in daycare thanks to cam-
eras and the Internet, and one can almost
instantaneously see an image of a person
thousands of miles away on a cell phone.
Also, images are becoming more true-
to-life due to innovations such as high-
definition televisions. Many events, such
as sporting events, are actually viewed
better on a television monitor because
of high-quality video and the close-up
capability of modern cameras.

The frequency with which events are
now seen electronically raises the issue
of whether such a viewing would satisfy
the requirements of Louisiana Civil Code
article 2315.6 that the claimant “view
or come upon the scene of an event.”
Would viewing an injury to a loved
one on a television, a closed-circuit TV
monitor, a cell phone or a live broadcast
on the Internet suffice? Or would it have
to be in person? It could be argued that
since some requirements of the statute
are specified, e.g., those persons entitled
to recovery, the Legislature left it to the
courts to define “view.”

Almostall the Louisianajurisprudence
regarding the requirement that the claim-
ant “view or come upon the scene of the
event” concerns incidents witnessed in
person.® Only Daigrepont v. Louisiana
State Racing Commission* involved a
viewing of the incident electronically.
The 1st Circuit in Daigrepont denied
bystanderrecovery to a father who viewed
a videotape of his son’s accident after it
occurred and after he had learned of the
accident. There, a jockey was severely
injured during arace when he lost control
of his horse, fell to the ground and was
struck in the head by an oncoming horse.’
His father arrived at the race track shortly
thereafter, was informed of the accident
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and rushed to the hospital emergency room
where his son had been taken.® He later
viewed a videotape of his son’s fall and
injury.” The court held that article 2315.6
“does not provide for the situation where a
parentarrives upon the scene, is informed
of the accident, rushes to the hospital
where his son has been taken and later
views a videotape of the accident.”

At the time of the jockey’s accident in
Daigrepont, his stepmother was working
attherace track and observed the accident
on a television monitor. The court denied
bystanderrecovery to her because she did
not fall into the class of persons allowed
to recover.’ The court then stated in dicta,
regarding her observance of the accident,
that it was “questionable whether the
statute is applicable to one who views an
accident on a television monitor.”"

Did the Legislature intend that tele-
vised events could qualify under the
bystander mental anguish statute? It could
be argued the answer is no — television
was in widespread use in 1991 when the
statute was drafted, and if the Legislature
intended for electronic viewing of events
to qualify, it would have been specifically
included. Additionally, the dicta in Dai-
grepont appear to reject viewing events
electronically under article 2315.6.

It also could be argued that seeing an
event electronically is not the same as
seeingitphysically becauseitis notthree-
dimensional and the in-person aspect is
missing. Lejeune noted in citing out-of-
state jurisprudence that the essence of the
tort is the shock caused by the perception
of the event.'" It could be argued that the
shock of the event is reduced if it is not
in real person.

But the statute does not specifically
prohibit viewing incidents electroni-
cally from qualifying under the statute.
Since 1995 when the dicta in Daigrepont
were written, high-speed Internet, digital
cameras and cell phones have become
ubiquitous in our society. Also, it could
be asserted that viewing an event elec-
tronically can be even more shocking
or disturbing than in person. A close-up
view of a football player being tackled and
seriously injured in a televised game may
be more distressing than if viewed from
the stands. Consider the hypothetical case
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at the beginning of this article where the
husband sees his mortally injured wife
on the cell phone — emergency crews
may have prevented him from going to
his wife’s vehicle if he had been present
at the scene.

Learning ofthe occurrence by viewing
or coming upon the event appears to be
a requirement under article 2315.6. The
Lejeune court stated:

The emotional injury must be
directly attributable to the emo-
tional impact of the plaintiff’s
observation or contemporaneous
sensory perception of the accident
and immediate viewing of the ac-
cident victim. Therefore, recovery
will not be permitted for emotional
distress when the plaintiffis merely
informed of the matter after the
accident . . . .12

Potential claimants under article
2315.6 could learn of the traumatic event
via an electronic device as well as in
person. The father in Daigrepont, who
was denied bystander recovery, did not
learn of his son’s accident via watching
the videotape; he already knew about the
event when he viewed it.

What if the potential claimant views
an event electronically that is thousands
of miles away? Or even just across town?
The Louisiana Supreme Court seems to
address this situation when it stated in the
1999 case of Trahan v. McManus that:

recovery of damages for mental
anguish has almost never been
extended to one who observed the
victim’s suffering at a place other
than where the injury-causing event
occurred or at a time not closely
connected to the event."

Thus, even if the event is viewed
electronically under article 2315.6,
physical proximity is arequirementunder
Trahan.

Suppose seeing an eventelectronically
satisfies the view requirement of the stat-
ute. Would a videotaped recording of the
event viewed hours or days later qualify?
Lejeune and the Legislature apparently
contemplated a non-contemporaneous
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viewing as they both indicated that the
plaintiff may satisfy the statute by “com-
ing upon” the event.' If the plaintiff
learns of the event via the recording, it
would not seem to differ from a real-time
electronic observance. However, Lejeune
alsorequires “observation or contempora-
neous sensory perception of the accident
and immediate viewing of the accident
victim.”"* This must occur before the
condition of the victim has substantially
changed.'® As the Trahan court noted
above, bystander recovery has almost
never been allowed where the observa-
tion of the event is not closely connected
in time to the event. The court reasoned
in Trahan that bystander damages are
intended to provide aremedy when severe
mental distress arises “directly and im-
mediately from the claimant’s observing
a traumatic injury-causing event to the
direct victim.”'” The court also noted
that limitations on bystander recovery
established in Lejeune would not allow
recovery to someone “who learned of the
injury by telephone call several days after
the injury-causing event.”'®

Allowing recovery under article
2315.6 for viewing an injury electroni-
cally would expand bystander mental
anguish recovery some, but it is not
likely to “open floodgates” of litigation.
Lejeune requires that the claimant learn
of the event from the viewing. Trahan

indicates that the viewing must be closely
connected to the event in time and space.
These requirements would likely preclude
recovery for one who observes the event
electronically fromacross the country and
probably from across town. Satisfaction
of the view requirement of article 2315.6
by viewing an incident electronically is
not likely to be a common occurrence
considering these constraints.

Conclusion

In sum, since neither the statute nor
the jurisprudence prohibits electronically
viewing an event under the bystander
mental anguish law, it could be permitted
under certain narrow instances: where the
claimantis in the general physical vicinity
of the direct victim and sees the injury
either contemporaneously or soon after
the event. The Louisiana Supreme Court
emphasized in Trahan that recovery for
bystander mental anguish damages has
almost never been granted to a claimant
who viewed the direct victim’s suffering
at a location other than where the injury-
causing event occurred or at a time not
closely connected with the event."”

Other unanswered questions, not
discussed herein, remain concerning
bystander recovery. One is the temporal
requirement of the statute. How much
time may elapse between the event and



the claimant coming upon it? No time
limit appears in article 2315.6 for arrival
atthe scene to satisfy the requirement that
the claimant “come upon the event soon
after.” How serious an injury the direct
victim must suffer for bystanderrecovery
is not specified. Article 2315.6 requires
that the claimant prove that the injured
person suffered “such harm that would
reasonably be expected to cause another
to suffer mental pain and anguish.” Also,
what qualifies as an “event” under the
statute? These questions are not clearly
answered in the statute or the jurispru-
dence and merit additional analysis.
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and protecting the legal system.

in Baton Rouge.

In 2004, the Louisiana State Bar Association (LSBA),
through its Legislation Committee, renewed its active role in
opposing and/or supporting proposed legislation affecting the
practice of law or access to justice. The aim is always to strike
a balance between respecting members’ individual concerns

To educate the legal community about the LSBA’s role in

Coming in the February/March 2011 Louisiana Bar Journal...

The LSBA’s Role in the Louisiana Legislature:
Why Is It Necessary to the Profession?

Calendar these important dates for the 2011 Louisiana legislative session and the LSBA Legislation Committee:
» April 15, 2011 — Pre-filing deadline for bills for state legislators.

» April 21,2011 — First LSBA Legislation Committee meeting.

» April 25, 2011 — Louisiana legislative session begins.

» May 21, 2011 — Second LSBA Legislation Committee meeting (open meeting) at the Hilton Capitol Center

» May 21, 2011 — LSBA Board of Governors’ meeting (to immediately follow the second LSBA Legislation
Committee meeting in Baton Rouge).

» June 21, 2011 — Louisiana legislative session adjourns.

this process, Shawn L. Holahan, the LSBA’s liaison to the
Legislation Committee, interviewed Michael A. Patterson,
current LSBA president; Michael W. McKay, LSBA past presi-
dent and current chair of the Legislation Committee; Loretta
Larsen, LSBA executive director; and Larry L. Murray, the
LSBA’s lobbyist. Read this enlightening Q&A article in the
February/March 2011 Louisiana Bar Journal.
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A Fun and Professional Networking Tool

By Tony LaVerde and Danielle E. Boveland

The Louisiana State Bar Association
(LSBA) has launched inCircle, the new
professional/social networking website
designed exclusively for Louisiana law-
yers. inCircle is similar to Facebook for
lawyers, but with access limited only to
LSBA members.

inCircle is a unique member benefit as
it provides a chance to reconnect with old
classmates and colleagues who are LSBA
members. Theuser-friendly site shares many
ofthe common social network features, such
as user profiles, public and private groups,
direct messaging, photo albums, discussion
boards, blogs and job opportunities.

TologintoinCircle, go to the “Members
LogIn”tabonwww.LSBA.organdenteryour
BarID and password, as youwould toaccess
Fastcase, another popularmember benefit. If
you have not yet created a member account,
or if you have forgotten your password, the
“Create Member Account” link to the left
will walk you through the process. Afteryou
have entered your information, select the
inCircle quick connect and hit “Log In.”
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Once you have logged in, you can begin
with “My Profile.” You can add a personal
photo, as well as any information about your
job, firm and education you would like to
share; the name of your firm and your job
title are the only required fields. After your
profile is complete, you can begin to build
your network by inviting people you know
to be “friends” and joining or creating
groups. Groups can be public or private,
invitation-only groups. Any information
shared in a private group is only shared by
the members of the group.

There are many ways to utilize the full
potential of inCircle to expand your personal
network. You may set up a discussion board
to reconnect with old classmates, create
and post a blog, offer and receive advice,
or maybe just talk about the Saints and
Hornets. You can create a group for your
law firm or join an LSBA Section group to
view links to CLE materials. You can post
jobopenings, view upcoming events, or join
a golf or photography group. If you have a
blog, you can enter its feed into “My Blog”

so that other members can view your latest
posts as you make them.

As with other social networking sites,
protecting your privacy settings are a key
concern. An important step once you create
your profile is to review the “My Account”
settings. In this area, you can manage your
privacy settings and control your e-mail
notifications. You can also block access to
any “friends” you don’t want. If you elect to
receive e-mails based on your group activity
ordiscussions, inCirclewill send youe-mails
based on the criteria you set here; review
these settings carefully and make sure you
confirm your e-mail address.

The log-in area provides links to several
useful help topics. If you have any specific
questions, contact LSBA Communications
Coordinator of Online Media Danielle E.
Boveland at 504)619 0147 or e- mall m

For a simple step—by-step guide to help
you get started with this fun new member
benefit, see box on the next page.
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LOG-IN

How do I log in to inCircle?

1) From the www.LSBA.org home page, click “Members Log In.”

2) Enter your Bar ID number (Bar roll number) and password.

3) Choose the “LSBA inCircle” quick connect option and click “Log In.”

4) You may now choose to either view the “Help” resources or enter “inCircle.”

5) On your first log-in, you will be asked to provide profile information. “Job title” and
“employer” are the only required fields.

GROUPS

How do I join a group?

1) Navigate to the “Groups” tab.

2) Select the “Find” subcategory under the “Groups” tab, or from the Groups home page,
click on “Find Groups.”

3) Enter keywords and click “Search.”

4) Select your group and click “Join Group.” The group moderator will approve your
membership.

How do I create a post in a group?

1) Select the group from the “My Groups” section.

2) Click on the “Posts” link located beneath the group name on the left-hand side of the page.
3) Click on the “New Post” button.

4) Fill out the “Subject” and “Message” fields.

5) Click “Post.”

How do I create an event/album in a group?

1) Select the group from the “My Groups” section.

2) Click on the “Event/Album” link located beneath the group name on the left-hand side
of the page.

3) Click on the “New Event/New Album” button.

4) Fill out the respective fields.

5) Click “Post” or “Finish” depending on action.

How can I receive e-mail notification triggered off group activity?

1) Navigate to the “My Account” tab.

2) Click “Update My E-mail Address.”

3) Add an e-mail address or click “Verify” next to the e-mail address you would like to use.
A verification e-mail will immediately be sent to your inbox.

4) Set this e-mail address as the “Primary” address.

5) Navigate to the “Groups” tab.

6) Select the group from the “My Groups™ section.

7) Click on the “Settings” link located beneath the group name on the left-hand side of the page.
8) Specify the situations for which you would like to receive an e-mail notification.

How do I view the recent participation in my groups?

1) Navigate to the “Groups” tab.

2) Select the “What’s New” subcategory.

3) You will be presented with a table of statistics describing the new posts, events, albums
and users that have occurred in groups in which you belong.

Tony LaVerde is the Louisiana State Bar Association s information technology director.
Danielle E. Bovelandis the Louisiana State Bar Association s communications coordinator

of online media. They can be e-mailed at },‘ony. laverde@lsba. oré or Lz’anielle. boveland@
_

ba.org, respectively.

inCircle Sign-Up Offer!

Join the 2011 LSBA Annual
Meeting group on inCircle by April
15 and be entered for a chance to win
a free Annual Meeting registration,
valued at up to $695! The 70th LSBA
Annual Meeting is Tuesday through
Thursday, June28-30,2011,atthe Wynn
Las Vegas. Already registered for the
meeting? If you win, we’ll reimburse
your registration fee. Enjoy all the great
meetings, receptions and networking
opportunities on us! Log on to inCircle
todayat www.Isba.org/inCircld for your
chance to win.
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The Cy Pres Doctrine:
“A Settling Concept”

By Calvin C. Fayard, Jr.
and
Charles S. McCowan, Jr.
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In December 2010, the Louisiana Bar Foundation (LBF) received a $38,600 cy pres distribution from a class settlement in the “In Re: Vulcan Litigation April
2001 incidents” lawsuit. From left, Bradley C. Myers, with Kean, Miller, Hawthorne, D’Armond, McCowan & Jarman, L.L.P., representing Vulcan Materials
Company; Philip Bohrer, with Bohrer Law Firm, representing the plaintiffs; Mathile W. Abramson, LBF vice president; and Andrew P. Sellers, Jr., with Pow-

ers, Sellers, Mixon & Chapoton, L.L.P., representing Industrial Coating Contractors, Inc.

ollowinga class-action or mass-joinder settlement, certain funds often cannot
be distributed to individual class members. For instance:

P class members do not come forward to file the necessary proof of claim to qualify
for an allocation and distribution;

P the allowed claims do not equal the available settlement funds, reserves or alloca-
tions for class costs, and expenses are not exhausted;

P distributions of monies to individual class members have been found impracticable
because the amounts owed to each individual plaintiff are exceedingly small; and/or

P calculation of the amount due each individual would be excessively difficult and

costly.
Insuch ssituations, many Louisiana state and federal courts have employed the “Cy Pres

Doctrine,” an equitable remedy intended to put the residual funds to a worthy purpose
in accordance with their availability.!
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In 1985, Judge Gordon E. Causey (now
deceased) was innovative in his use of the
concept as a basis to foster the settlement
inthe Livingston train derailment class ac-
tion.? As part of the settlement, $1 million
was allocated to the Environmental Divi-
sion of the Louisiana Attorney General’s
Office, and several millions more, plus
residual and unclaimed funds, were allo-
cated to the Livingston Intergovernmental
Commission to provide environmental
monitoring atthe site of the derailmentand
to construct a facility to provide medical
services and annual physical examina-
tions for affected class members. These
programs have subsequently been supple-
mented by other cy pres awards and are still
in existence and functioning today.?

Judge Eldon E. Fallon of the United
States District Court for the Eastern District
of Louisiana explained:*

In class action suits filed in federal
court, the district court’s ability to
determine the use of unclaimed
funds derives from the court’s inher-
ent power to manage its own docket
and its power under Rule 23(d) of
the Federal Rules of Civil Procedure
to make such orders as necessary
to manage the class action. When a
class action settlement agreement is
silentas to the distribution of excess
funds, or when there is an adjudicat-
ed aggregate class recovery that re-
sults inunclaimed funds, the district
judge must make the determination
about the appropriate distribution
of the surplus. See, 3 Newberg and
Conte, Newberg on Class Actions §
10.15 (4th ed. 2002); see also, In re
Lease Oil Antitrust Litigation (No.

the failure of trusts. /n re Lease Oil
Antitrust Litigation (No. II), [supra
at *20]; see also, Note, Damage
Distribution in Class Actions: The
Cy Pres Remedy, 39 U. Chi. L.
Rev. 448,452 (1972). For example,
where a testator attempted to create
a perpetuity — which is prohibited
in civil law — the courts, instead of
entirely voiding the bequest, would
explain the will in such a way as
to carry out the testator’s general
intention as far as the rule against
perpetuities would allow. The cy pres
doctrine has migrated and appeared
with increased vigor in class-action/
multi-district litigation milieu. As
used in this context, a court should
endeavor to distribute unused funds
in a manner most consistent and
compatible with the issues which
gave rise to the lawsuit which cre-
ated the fund.

The cy pres doctrine has been de-
scribed as the “disposition of funds
that have not been individually
distributed, by distributing them
for the next best use which is for
indirect class benefit.” In re Lease
Oil Antitrust Litigation (No. I1),
[supra at *20]. Under the cy pres
doctrine, the courts, guided by the
parties’ original purpose, direct that
the unclaimed funds be distributed
forthe indirect prospective benefit of
the class. Powell v. Georgia-Pacific
Corp., 119 F.3d 703 (8th Cir. 1997)
(citations omitted); see also, In re
Lease Oil Antitrust Litigation (No.
1I), [supra at *¥20].°

1), 2007 WL 4377835, *16 [2007
U.S. Dist. LEXIS 91467] (S.D. Tex.
Dec. 12, 2007); see also, Wilson v.
Southwest Airlines, Inc., 880 F.2d
807, 811 (5th Cir. 1989).

This distribution is usually done
according to the tenets of the cy
pres doctrine. This doctrine has
its origin in Roman law. The term
translated loosely means: as near
as possible. The doctrine was first
used in the charitable trust field
when courts took steps to prevent

The practical value of the use of a cy
presresidual settlementaward isillustrated
by retired 18th Judicial District Court
Judge Jack T. Marionneaux’s comments
in approving a distribution to the Greater
New Orleans Area Foundation to estab-
lish a multi-million-dollar environmental
fund following a state court class-action
settlement:®

It’s been a learning experience for
me. [’m not the oldest guy on the
bench. I’ve been here about eight
years, but there’s always room to

learn. I'm particularly proud that
the money will go to a lot more than
four or five packs of cigarettes per
person . . . so much more can be
done to help the people].]

With this observation, Judge Marion-
neaux approved the settlement of the larg-
est certified Louisiana individual member
class resulting from a 1981 discharge into
the Mississippi River, causing the water
supply in Orleans and Jefferson parishes
to smell bad and requiring residents to
buy water from alternative sources. The
parties agreed that, after the payment of
the individual class members’documented
expenses for purchasing water from other
sources, the remainder of the settlement
proceeds would be allocated to the Greater
New Orleans Foundation as an environ-
mental Field of Interest Fund for Orleans
and Jefferson parishes.

The original cy pres award of $6 million
has grownto $10million. The endowment’s
perpetual goal is to encourage ecological,
economic and cultural vitality, resilience
and sustainability through environmentally
focused policies, programs and projects.
The Foundation partners with environ-
mental experts and community leaders
to set goals and chart effective strategies
to support work critical to the health and
resiliency of the class area.’

Other Louisianastate and federal courts
have concluded class-action litigation
through the use of a cy pres distribution
with respect to some of the settlement
funds. Parties involved in class actions
have increasingly seen the wisdom of
consolidating remaining settlement pay-
ments into a community foundation or
other nonprofit educational or charitable
organization. By use of cy pres, funds that
are not allocated to or are unclaimed by
a specific class member can benefit the
whole affected defined class in a way that
addresses the issue which gave impetus to
the suit. The following Louisiana cases
illustrate the parameters that federal and
state courts have used to test the propriety
and benefit of cy pres settlements.

Cy Pres Cases

Southeastern Louisiana University was
awarded a cy pres grant of $4.5 million as
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one of the conditions of settlement in the
InRe: Combustion, Inc. class action.® This
initial award was used as seed money to
obtain additional millions of dollars from
federal and state governments which
funded acquisition of property and con-
struction and staffing of the first phase ofa
literacy and technology center campus. In
this case, more than 10,000 eligible class
members sued more than 150 defendants
and their insurers for damages emanating
from awaste oil recycling and reclamation
facility in Livingston Parish, previously
designated as a Superfund site. A settle-
ment was reached, proof of claim forms
submitted, and, in due course, individual
allocations, fees and expenses were ap-
proved and paid. Remaining monies from
the settlement’s reserve, contingency funds
andunclaimedallocations wereawarded as
cy pres grants to fund the Livingston Parish
Literacy and Technology Center, partnered
by Southeastern Louisiana University
and the Livingston Parish School Board.
Under cy pres, the grants were awarded
based on the theory that the site caused a
severe inconvenience and problems to the
residents of the class area. The resulting
facility provides vocational, educational
and technological programs to residents in
the class area and, as a result, has helped
to increase high school graduation rates
and the number of class area residents
entering the work force and higher educa-
tion. Thus, the court found that the cy pres
awards in In Re: Combustion, Inc. were
of benefit to the entire class area and the
class members.

Judge Richard T. Haik Sr. said, “Educa-
tion is the most important legacy a society
of human beings can leave to the next
generation. It is the first and foremost
business of government.””

Numerous other Louisiana cases,'° in-
volving both tortand commercial causes of
action, have employed cy presresidual dis-
tributions to a variety of nonprofit, public
service and educational organizations.

One case of particular interest to the
Louisiana Bar Foundation and the Louisi-
ana State Bar Association is /n Re: Eunice
Train Derailment."" In this case, Judge
Richard T. Haik, Sr. awarded:

» $20,000 to Acadiana Legal Ser-
vices Corp., dedicated for use in the class
area for providing legal services for civil
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litigation;

» $20,000 to the Louisiana Bar Foun-
dation, dedicated for long-term investment
to provide an annual income stream to fund
and coordinate a pro bono panel utilizing
attorneys in St. Landry Parish; and

» $80,000 to the Tri-Parish Health
Center for the use and benefit of work-
ing and nonworking underinsured in the
class area.

Additional examples of cases using the
cy pres doctrine include: In Re: Matter of
the Complaint of Ingram Barge Co. (Judge
John V. Parker);'? Lincoln v. Shell Pipeline
(Judge Carl J. Barbier);"® Accounting
Outsourcing, L.L.C. v. Verizon Wireless
Personal Communications, L.P. (Judge
JamesJ. Brady);'* Accounting Outsourcing
v. Kappa Publishing Group, Inc. (Judge
James J. Brady);'’ Baumann v. D&J Fill,
Inc. (Judge Pegram J. Mire Jr.);'¢ and
Survey Communications, Inc. v. Corporate
Express (Judge James J. Brady)."”

The cy pres alternative is not without
question'® and limitations." For instance,
in Cavalier v. Mobil Oil Corp.,”® a refin-
ery had an accidental airborne release
that allegedly impacted the surrounding
neighborhoods. Separate lawsuits were
filed in Orleans and St. Bernard parishes.
All cases were consolidated. Resolution
was achieved, with various geographic
boundaries established for a class area,
notice was given, a consolidated fairness
hearing was held, and the trial court ap-
proved the class-action settlement. Even-
tually, a disagreement arose between the
parties and the special master concerning
certain cy pres designations for a project
that had no connection to the class action
or the beneficiaries of the class actions.
The special master contended that the trial
court had vast discretion in allocating cy
pres funds to community-based charities
located anywhere and was not required
to allocate cy pres funds for projects only
within artificially drawn geographical
boundaries. The courtdisagreed and found
instead:

The equitable doctrine of Cy Pres
permits distribution of excess class
action damage or settlement funds
to the “next best” class, in order to
parallel the intended use of the funds
as nearly as possible. This distribu-

tion does not subject defendants
to greater liability or alter their
substantive right, because it affects
interests of silent class members
only. Further, distributing proceeds
through Cy Pres satisfies class action
goals by deterring similar conduct
and disgorging the defendant of
profits wrongfully obtained, and
using those funds in a way that at
least indirectly benefits the class
members. Susan Beth Farmer, More
Lessons from the Laboratories: Cy
Pres Distributions in Parens Patriae
Antitrust Actions Brought by State
Attorneys General, 68 Ford. L. Rev.
361 at 394.

In this particular case, residual
funds were available from class
actions that were filed because of
the ill effects of chemical releases
that impacted the lower end of Al-
giers in the City of New Orleans.
Although all previous allocations
of these funds were made to com-
munity service projects that directly
benefited those persons impacted by
the chemical releases, the March 26,
2004, order allocated 20% of the
final disbursement (approximately
$47,200.00) to . . . a project which
provides services to residents and
citizens of the lower ninth ward of
the City of New Orleans, an area
not involved in this class action
settlement . . . . [W]e agree with
Plaintiffs’ argument that the trial
court apparently believed that one
of the companion cases to the Civil
District Court cases involved New
Orleans residents in the lower ninth
ward, and merely erred in allocating
funds to an organization outside the
geographical boundaries of these
class action settlements.?!

The geographic limitation has, however,
been subject to additional interpretation in
Turner v. Murphy Oil USA, Inc.,”* which
confirms thatifthereis actual benefitto the
class area, an award is proper even though
the award is not to an organization actually
located within the class area. In Turner, the
court determined that the surplus funds
could be used in a cy pres distribution to



confer a benefit to the class as a whole:

After examining the purpose of the
fund and whom it was to benefit,
as well as the purpose of the litiga-
tion, this Court has concluded that
the funds should be used for the
redress of the destruction and dam-
age throughout St. Bernard Parish.
The Court would not be in favor of
use of the funds for beautification
outside of the Parish. However,
these funds can be used outside of
the class area in a way that benefits
the class. Whether damaged by water
or oil, much of the area has been
devastated, and the development
of part of the Parish is linked to the
recovery of the entire community.
Many parts of St. Bernard Parish
that are out of the area defined by
the class serve as the gateway to
the class area. The proposed use of
a portion of the excess funds will
serve to increase the tax base of the
Parish and will inure to the benefit
of the class members.”

Conclusion

The use of cy pres distributions for
residual or unclaimed class-action funds
provides a beneficial method for case con-
clusion. Often, ifan additional distribution
were required to individual class mem-
bers, the extra expenses would likely be
disproportionate to the individual amount
distributed. The equitable remedy of cy
pres offers a solution: a court can, with
creativity and cooperation, endeavor to
distribute unused funds in a way that most
consistently benefits the class (and often the
surrounding community) as a whole.

Asillustrated above, the cy pres doctrine
also has been used as the basis to encour-
age settlement in non-class/mass-joinder
cases.

From community centers to educational
outreach programs, from environmental
protection funds to legal aid and assistance
programs — in short, all benefit from cy
pres distribution.
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O’Brien House, Louisiana Coalition Against Do-
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LSBA Honors Deceased Members
of the Bench and Bar

The Louisiana State Bar Association
(LSBA) conducted its annual Memorial
Exercises before the Louisiana Supreme
CourtonOct.4,2010, honoring members
ofthe Bench and Bar who died in the past
year. The exercises followed the 58th an-
nual Red Mass held earlier that morning at
St. Louis Cathedral in New Orleans. The
Red Mass was sponsored by the Catholic
Bishops of Louisiana and the St. Thomas
More Catholic Lawyers Association.

(See related articles and photos on Red
Masses in New Orleans and Shreveport
on pages 291.)

LSBA President Michael A. Patter-

son of Baton Rouge opened the memo-
rial exercises, requesting that the court
dedicate this day to the honor and mem-
ory of those members of the Bench and
Bar who have passed away during the
last 12 months. On behalf of the LSBA,
he extended condolences to the families
and friends of the judges and lawyers.
LSBA President-Elect James J. Da-
vidson III of Lafayette read the names
of all deceased members being recog-
nized. Hon. Jeannette Theriot Knoll, as-
sociate justice of the Louisiana Supreme
Court, gave the closing remarks. The in-
vocation was given by Hon. Raymond

S. Steib, Jr., a judge in the 24th Judicial
District Court in Gretna. The benedic-
tion was given by Archbishop Gregory
M. Aymond, Archdiocese of New Or-
leans.

David F. Bienvenu, a past LSBA
president and an attorney with the firm
of Simon, Peragine, Smith & Redfearn,
L.L.P, in New Orleans, gave the general
culogy.

Following the exercises, the Su-
preme Court was adjourned in memory
of the deceased members of the Bench
and Bar.

The members recognized included:

Members of the Judiciary 2009-10 Robert J. Boudreau............ccceeveveveueievereeernnee. Lake Charles

Hon. Julian E. Bailes..........cccooovvoeeeeeeeeenn. Natchitoches George S. Bourgeois, JL.......ccocoeiiiniiiniiniinciins Opelousas
Hon. Allen Bergeron, Jr........ccccceeveveereverernnnn. Baton Rouge Jack P. BrooK........coevveieienieieieiccccccsccee Baton Rouge
Hon. Dewey Burchett..........ccoceeieiiiieniieceeee Benton Brent Douglas Burley ... Gonzales
Hon. OlLiver S. DEIEry ......ocoovoveveeeeevereieeeeeeeeeeeenne. Metairie James C. Cockfield........ccocorvevinieniiiiieee Metairie
Hon. Louis G. DeSonier, JT. c...coooveveveeeeeeeeeeeeenee Metairie Thomas W. Collens ......c..ccccevveirviniininincncnennenn. Covington
Hon. George M. FOOLE ..........ocvvveeeeieeeeeeeereann Alexandria Regina C. COOPET.......ovuvmiiiiiiiiiitiis Duluth, GA
Hon. K. Perrell Fuselier ............cccoovvevervrreeerrnnann. Oakdale Sam J. D?AMICO ... Baton Rouge
Hon. Guy E. Humphries, Jr.......c.cccocoevvvererecrnnnen. Alexandria Claiborne Dameron.........c.cccuevveveiecincncncncnnns Baton Rouge
Hon. Ingard O. Johannesen.............c.cocccccevereverennnnn. Metairie V. Gerald Dean.........ccoocueveeieiieiieieieeeee e Monroe
Hon. Ronald P. Loumiet........ocveeveeeeeeeeeeeeeeeereeeeennnn Lafitte Richard A. Deas ......ccccooeeveiieninieieeeceeeee Metairie
Hon. Alfred ManSour .............c.cceveeevrenreiennnnes Alexandria Harvey P. Delaune..........ccocvininiiininincn. Bossier City
Hon. Andrew J. Sciambra ........ccoovevveeveeveeeenennnn. River Ridge Melissa F. DOIS€......cccevieiniiniirciicceceeeeeeene Lafayette
Hon. Steven P. SHEa ....ovveeeeeeeeeeeeeeeeeeeeeeeeesn Cade J. Stuart Douglass...........cccoviiiiiiiiiii Metairie
Hon. Michael G. Sullivan ...........cccccooeeveieeeennn. Lafayette Ernest S. Easterly IL............ccccoooviiiiniii Watson
Hon. David C. Treen .......ccccoevevereiereiereiereeenenens Mandeville Jonathan A. EcKert .........ccooooviiiiiiii New Orleans
Hon. Shirley G. Wimberly, JL..........cccocvevevenrnnne. New Orleans Francis Emmett.........ccccceveviiiininininnine, New Orleans
Stephen E. Everett.........ccoocovieiiiinieiieeenee, Alexandria

Members of the Bar 2009-10 Francis Burke Fenerty...........ccocoevvveeveiverirenennes New Orleans

Roland J. AChEE ....oeevvveiieeieeeeeeeeeeeeeeeee Shreveport Nathan Joseph Folse ... Baton Rouge
RObErt J. AdamS .....oeeeeeeeeeeeeeeeee e, Lafayette Major Edward J. Gay II1.........cccooovriiiiiniiiiinns Covington
Terry E. ALIDIIttOn .....c..ooevveceiecececeeeeeece e Monroe Hugh M. Glenn, Jr.....cooooiniiniiiiininini, New Orleans
Frank Clinton Allen, Jr........ccooovviiiiiiiiieeieens New Orleans Brace B. Godftey, Jr. ..o Baton Rouge
Richard D. AIVArezZ.........ocoeueueeeereiceeecccceecerenen. Metairie Abraham Goldfarb ..., New Orleans
Walter G. ANALY ..o Slidell Robert M. GIeen ..., Mandeville
Jessie Ho ANKENY .......o.ovvrverveeieeiieiieniesieieieeens Roland, AR Frances L. Griffis ..o, Houston, TX
George V. BauS.......co.oooeveveeveererieennen. Pass Christian, MS Arthur Buford Haack ..., Baton Rouge
Eugenie S. Bollier ...........coovvovvevreereeeeeeean. New Orleans Leven Hill HArris ......oceviveeniiiieeeecece Shreveport
Jonathan L. BOOKMAN e New Orleans Carol B. Hart.........ooooovviiiiiiieeeeeeee Brunswick, GA
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M. Glenn Hawkins.........ccoceverineneninieiieniiicinenceene, Many

Gerald . Hebert .......cocevieiiiieieieieieeeeee Lafayette
Haywood Hansell Hillyer I1I ...............ccco...... Granbury, TX
William M. Hudson II1L..........ccccoovieiiiiiieeieicee, Lafayette
John Hanson Jackson ...........ccceeeeinienencennne. Madisonville
William C. JONes .......covuvvieiieieieiecieeeeee e New Orleans
Thomas K. Kirkpatrick .........ccccecevvenencncncnenne Baton Rouge
William L. Koerber.........cccocevevenineniiiniiiiiiiecene Vidalia
John D. Kopfler.......ooovvivieiiiiiiieiieeeeeee, Hammond
Roselyn B. KoretzKy .......ccooveevevvieiinieieeiiene New Orleans
Edgar H. Lancaster, Jr. ......ccccocevieeviniininieceeeen Tallulah
Thaddeus Joseph Michael Lassai....................... Houston, TX
Robert S. Leake.......cccoceeevineninininencncncnenee Baton Rouge
Patrick C. LeItZ ...ccovvviriiiniiinieneneesenereeene Metairie
Stanley Harry Levin........cccoovvevieniecieiieiecieeeieene Metairie
Guy Campbell Lyman, Jr. ......ccccooevrereeniennenne. Monteagle, TN
Michael Mangham ...........cccceoeviinieiinieeniee, Lafayette
Washington Marshall .............ccoocooviniiiinene. Baton Rouge
Wilton T. McCay, JT. .coooeviniiciiieicicccceenescecene Slidell
Robert M. McHale .......ccoceverinincneninicncnnee Lake Charles
Margie Gray McMahon ...........cccoecveeveienieeeennne. Shreveport
Bryan K. McMinn........cccccovvevenieieeieieeeee New Orleans
John G. MIlIer, JLu...uuiiiiiiiiiie e Metairie
Kendall R. MOSES......coiuieieiieieeiieieeieesie e Kenner
James F. Mulla, Jr.....ccccoovevieiiiiieciecieeeeee New Orleans
Wayne Brown Mumphrey ............cceeeeveniieienieeeennnnne. Slidell
Edmund T. O’Brien......cc.coceceveninenenenenenenne. New Orleans
James J. O’Connor........cocoevvevieneeienieeieneeeneeee Metairie
Judy A. Pace....cooeiiieie New Orleans
Gary M. Pendergast..........ccoceevevievinienieniee New Orleans
James R. Pettway .......cc.oceviiiiiiiiiniiceee, Monroe
James R. PhillipS......cccccveiiiiieiiniiiiciecceeee e Benton

Robert E. Plumb, Jr. .....ccooeiiiiiiiicicceeeee Houston, TX
Norman W. Prendergast ...........ccocevverieiieniennnnns New Orleans
Robert A. Preston, Jr. .....ccccooovviiieveeiiieeeeeeene New Orleans
Vernon S. Pulliam ........ccoccoevveiieiiiieiicieeeeee e Amite
Leonard A. Redlauer..........ccoooveeieiiienieniieieeeenne Metairie
John R. RaricK......ccoeveeeiieiiiiiieeieciee e St. Francisville
Charles K. Reasonover..........c.cccceeeveeevieneeeveenneeennenn Metairie
Paul Peter Reggie........ccovvvvveiieieiieieciiee, Lake Charles
Charles S. Reily, Jr. coooveiiiiieeeeeee, New Orleans
Norman Wendell Reisig, Jr. ...ccoooeveviiiiniiiiieiee, Lacombe
Arthur C. ReULeT.......cceeviieiieii e Mandeville
JoEdna Peabody Roberts..........ccccceeecenreiennene. Baton Rouge
Peter B. Salatich, Jr. ......c.cccoeevieiiiiiieieceeeee Metairie
Edmund J. Schmidt, Jr. ......c.ooovieniennns Fairfield Glade, TN
AT Schmitt, Jr. oo New Orleans
O. Foerster Schully I ..........ccoccevveiiniieiinen. Houston, TX
David H. Seelig.....cccooeveeniiieniiieieeccee New Orleans
Edward A. Sentilles, JT.......ccoovvvviiiiiiiiiieeeeene New Orleans
Eustace J.J. Shearman IT............c.cccoeevvenennnnen. New Orleans
Charles A. Shropshire ...........cccoevveieniivieneeciereeens Clinton
Gerald Nicholls SImS......c..coovvvvevciiieenirenen. Owensboro, KY
Edwin A. Smith, JI. ..ocooeviiiiieiieeeee, Baton Rouge
Moise S. Steeg, JT....cccovveririeiiiieieeeeeee New Orleans
Fred Clegg Strong........ccccceveeveeieneeeseeeeee, New Orleans
David L. Thornhill ........c.ccccoeeiieniieiiieiieeiiecee e Slidell
William C. ToadVin........ccoeeeeievieeieiieiee e Monroe
Mark H. TompKins .........ccoccvevieeievienierieeieieeeenene Lafayette
Robert W. Troyer......ccceeievieeieiieieeie e Ponchatoula
JORN C. WESE ..t New Iberia
Nancy Brooks White.........ccccoeeenievenienenene. Greenville, SC
Bluma F. WolfSon.........cccoviieviieiiiciieiece e Metairie

CARDONE LAW FIRM

A PROFESSIONAL LAW CORPORATION

Select Referrals Concentrating In:
* NURSING HOME LIABILITY
* MEDICAL MALPRACTICE
* SERIOUS PERSONAL INJURY & WRONGFUL DEATH

CLIFFORD E. CARDONE

State-wide practice with offices located in

NEW ORLEANS « WESTBANK e METAIRIE
829 Baronne St., New Otleans, LA 70113

(504)522-3333 * fax (504)581-7651

AV RATED

ccardone@cardonelaw.com

Louisiana Bar Journal Vol. 58, No. 4 253


http://www.cardonelaw.com/

Associ} t'pn” ONS

‘ EVENTS... AWARD... SPECIALIZATION

'Provwl mg _) ustl.c}\'-"
C For All
WELCOME LOUISIANA’S
J USTICE COMMUVITY‘ 3

T

Louisiana State Bar Association President Michael A. Patterson addressed participants attending the
October 2010 Louisiana Justice Community Conference. The seventh annual conference was hosted

by the LSBA’s Access to Justice Program.

Access to Justice Program Hosts 7th Annual
Louisiana Justice Community Conference

Aspartofthe effortto strengthen Loui-
siana’s public interest legal community,
the Louisiana State Bar Association’s
(LSBA)Accessto Justice Program hosted
its seventh annual Louisiana Justice
Community Conference in October 2010
in Baton Rouge. This year’s conference
boasted new record attendance, with more
than 120 public interest and pro bono
attorneys participating in the discussion
and networking events.

Conference participants were greeted
by leaders of the Louisiana legal commu-
nity, including addresses by LSBA Presi-
dent Michael A. Patterson and Louisiana
BarFoundation Vice President Mathile W.
Abramson. In a welcome address, Julie
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Baxter of the Rhorer Law Firm shared
her perspective on public interest from
her background in both civil litigation
and investigative journalism.
Participants had the opportunity to
choose from two training tracks. The
“Effective Advocacy” track focused on
practice skills and technology training,
suchas trial preparation techniques taught
by members of the American College of
Trial Lawyers. The “Substantive Law”
track provided advanced training in per-
tinent public interest topics, including
foreclosure prevention and defense, health
carereform, and advocating for victims of
domestic violence and elder abuse.

Register Now for2011
Solo and Small Firm
Conference

Participants registering now for the
Louisiana State Bar Association’s (LSBA)
fourth annual Solo and Small Firm Confer-
ence can earn up to 13.5 CLE hours for
just $250! This advance registration fee
is effective through Jan. 14, 2011; the fee
will increase to $300 from Jan. 15-Feb.
21. The conference is set for Feb. 24-25
at the Hilton New Orleans Riverside, 2
Poydras St.

Conference organizers have announced
that two nationally known speakers have
been confirmed: James A. Calloway and
Catherine Sanders Reach. Calloway, alegal
technology and legal management expert,
is the co-author of Winning Alternatives to
the Billable Hour — Strategies that Work
and How Good Lawyers Survive Bad
Times, and author of the blog, Jim Cal-
loway's Law Practice Tips. Reach is the
director ofthe American Bar Association’s
Legal Technology Resource Center and an
editorial board member for Law Technol-
ogy News, Law.com’s Legal Technology
and Law Practice Today.

Two “tech tips” sessions just for legal
assistants ($40 cach session) have been
added to the line-up for the conference.
A full schedule of all topics and speakers
will be available online soon.

To register for the event online or to
download a mail-in form, go to:
bre/2011501d

Also, conference exhibitors and spon-
sors can sign up to participate through
Jan. 28. To sign up as an exhibitor or
sponsor, contact LSBA Program Coordi-
nator/Marketing and Sections Christine A.
Richard, (504)619-0105, e-mailfrichard@]
-sba.or.


http://www.lsba.org/2007cle/seminardetail.asp?CLEID=221
http://www.lsba.org/2007cle/seminardetail.asp?CLEID=221
mailto:crichard@lsba.org
mailto:crichard@lsba.org

LSBA 2011 Midyear
Meeting Registration
Information Online

The Louisiana State Bar Association’s
(LSBA) Midyear Meeting is scheduled
for Thursday through Saturday, Jan. 20-
22,2011, at the New Orleans Marriott at
the Convention Center, 859 Convention
Center Blvd. The meeting will feature free
CLE events, including the Young Lawyers
Section’s  Professional ~ Development
Seminar and a professionalism seminar,
“DO Sweat the Small Stuff and Enhance
Professionalism in the Process;” a
reception honoring the 50-, 60- and 70-
year members of the LSBA; and several
business meetings, including the Board of
Governors, the House of Delegates and
various committees. For more information

or to register online, go to:
idyear2011)

Online Registration
Open for Annual
Meeting in Las Vegas

Louisiana State Bar Association
(LSBA) members may now register
online for the 70th LSBA Annual
Meeting, Tuesday through Thursday,
June 28-30, 2011, at the Wynn Las
Vegas. The online registration process is
easy! Members must first register for the
meeting. Once registration is complete,
members will receive a link to the Wynn
Las Vegas reservation system and will be
able to reserve a room at the negotiated
rate. For more information on all aspects
of the Annual Meeting, go to: WWW. lsba]
bro/annualmeeting2011]. Several airlines
have daily flights between Louisiana
cities and Las Vegas. Book early to get
the best flight deals!

LSBA Encourages
Volunteerism with
Model Pro Bono
Policy

The Louisiana State Bar Associa-
tion’s (LSBA) Board of Governors, at
its August 2010 meeting, approved the
development of amodel pro bono policy
for law firms and asked to review the
final policy. The policy was developed
by pro bono program coordinators from
across the state to encourage greater pro
bono volunteerism among Louisiana
law firms.

As part of its action plan for the
2010-11 Bar year, the LSBA’s Access to
Justice Department is working with the
various pro bono programs to distribute
the plan to law firms and encouraging
firms to adopt an official firm pro bono
policy. The model policy is being dis-
tributed to firms identified by local pro
bono organizations along with a letter
of support signed by LSBA President
Michael A. Patterson. Bar leaders and
pro bono coordinators will follow up
with the identified law firms.

Firms creating a Pro Bono Policy will
be recognized by the LSBA at events
and in LSBA publications beginning in
January 2011.

Formore information on development
ofaprobonopolicy,ortoreview the LBSA
Model Pro Bono Policy, visit the Access
to Justice website, , or
contact Access to Justice Director Monte
T. Mollere at (800)421-5722, ext. 146.

Louisiana Attorneys
Donate Nearly $13
million in Service

Louisiana attorneys, in the past year,
collectively donated 129,213 pro bono
hours to those who could not otherwise
afford to hire an attorney, according to sta-
tistics compiled recently by the Louisiana
State Bar Association’s (LSBA) Access to
Justice Department. This translates into
approximately $13 million worth of service
to Louisiana’s indigent.

Aspartofthecontinued effortto promote
and record pro bono activities throughout
the state, the LSBA collects statistics an-
nually on the number of pro bono hours
performed by Louisiana attorneys. This is
done through voluntarily self-reporting in
response to a request distributed with the
Bar dues. Rule 6.1 of the Rules of Profes-
sional Conduct sets an aspirational goal for
every attorney to provide 50 hours of pro
bono service each year.

On average, each Louisiana attorney
who reported his/her hours provided 73
hours of pro bono service for the year,
well above the aspirational goal set forth
in Rule 6.1.

Itis not too late to report pro bono hours
completed for the period beginning on July
1,2009,and ending on June 30,2010. These

hours can be reported online at:
brgpreporiing

Tofind outabout pro bono opportunities,
visit the LSBA’s Access to Justice website,

pww.Isba.org/at).

“Our Professionals have on hand experience dealing in all
financial aspects of the legal profession. We have extensive
experience in Business Loss and Bankruptcy.”

—Kernion T. Schafer, CPA

Business loss engagements involve cases in many areas including oil spills.

Certified Public Accountants
701 Aurora Avenue e Suite A ® Metairie, LA 70005
Phone 504.837.6573 e Fax 504.837.6570 ® Email tina@schafergroup.net

Forensic Accounting Emerging Issues Financial Services Litigation Services Legal Services Emerging Business
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Deadline Jan. 14 for
LSBA Human Rights
Award

The nomination deadline is Jan. 14,
2011, for the Louisiana State Bar Associa-
tion’s (LSBA) Human Rights Award. The
award will recognize outstanding efforts
made by a bar association, a law firm or
law department, an individual attorney or
judge, a court, or a community organiza-
tion or individual in promoting diversity
in the legal profession, in particular, to
recognize efforts ensuring the full and
equal opportunity of all persons for entry
and advancement in Louisiana’s legal
profession.

One award will be presented during the
2011 Annual Meeting in June.

To review the award guidelines and to
download a nomination form, go to: pwwi
sba.org/lsbadocuments/285.pd)fand
sba.org/Isbadocuments/285(1). pd;f Ore-
mail LSBA Director of Member Outreach

and Diversity Kelly McNeil Legier,
b

Nominations Open
for 2011 Pro Bono
Publico Awards

The Louisiana State Bar Association’s
Access to Justice Committee is currently
accepting nominations for its annual Pro
Bono Publico Awards. Nominations must
be received by 4:30 p.m. on Friday, Feb.
25,2011.

The Pro Bono Publico Awards recog-
nize pro bono and public interest attorneys
dedicated to serving Louisiana’s indigent.
Theawards include the Friend of Pro Bono
Award, the Pro Bono Publico Award, the
Career Public Interest Award, the David
A.Hamilton Lifetime Achievement Award
and the Law Student Award. Awards will
be presented at a pro bono reception in
May 2011.

For more information on the award
categories and to submit nominations

online, visit the website,
brobonoaward]
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Staff Member
Receives 2010 NABE
Luminary Award

Louisiana State Bar Association
(LSBA) Communications Coordinator
Barbara D. Baldwin received a Thom-
son Reuters Legal Luminary Award for
communications excellence from the
National Association of Bar Executives
(NABE). Baldwin was honored in the
Excellence in Web Sites category for
her design of the LSBA’s 2010 Annual
Meeting/Summer School web pages.

The LSBA was among only 16 bar
associations and their communications
professionals to receive Luminary
Awards this year. The NABE
Communications Section’s Luminary
Awards program, created in 1992
and named for the New Mexican
“luminaria,” recognizes excellence in
marketing, public relations, regular
publications, special publications,
electronic publications and Web sites.

Mini Diversity
Conclaves in Baton
Rouge, Shreveport

The Louisiana State Bar Association
(LSBA) is partnering with the Greater
Baton Rouge Louis A. Martinet Legal
Society, Inc. and the Baton Rouge Bar
Association to host a free mini diversity
conclave on Wednesday, Jan. 26, at the
Embassy Suites Hotel, 4919 Constitution
Ave., Baton Rouge.

The LSBA is partnering with the
Shreveport-Bossier Black Lawyers As-
sociation and the Shreveport Bar Associa-
tion to host a free mini diversity conclave
on Thursday, Feb. 3, at the Petroleum
Club, 416 Travis St., Shreveport.

Both conclaves have been approved for
3 CLE professionalism hours. To register
online or formore information, goto:
llsba.org/2007cle/cle.asd. Or, contact
LSBA Member Outreach and Diversity
Director Kelly McNeil Legier, (504)619-
0129 or e-mail kelly.legier@lsba.org.

Employers’ Deadline
is Jan. 30 for Legal
Internship Fair

The Louisiana State Bar Association
(LSBA) Minority Involvement Section’s
third annual Minority Legal Internship
Fair is 8 a.m. to 2 p.m. Saturday, March
26, 2011, at Louisiana State University
Paul M. Hebert Law Center.

Employers are encouraged to take
advantage of the opportunity to receive
inexpensive or free legal assistance from
law students for the summer. Registration
is free for employers; registration deadline
is Jan. 30, 2011.

To register online, go to: ﬁttps://lawzl
Usba-csm.symplicity.com/employers}.

To RSVP for the luncheon or to re-
ceive more information, contact LSBA
Member Outreach and Diversity Direc-
tor Kelly McNeil Legier, (504)619-
0129 or e-mail kelly.legier@]lsba.org.
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Deadlines Extended for Annual Meeting/Summer
School Exhibitors, Sponsors, Advertisers

The participation deadlines have
been extended for exhibitors, sponsors
and advertisers interested in the 2011
Louisiana State Bar Association (LSBA)
Annual Meeting and LSBA/Louisiana
Judicial College Joint Summer School.

The Joint Summer School is Sunday
through Wednesday, June 5-8, at Sandestin
Golf'and Beach Resort in Destin, Fla. The
70th LSBA Annual Meeting is Tuesday
through Thursday, June 28-30, at the
Wynn Las Vegas.

The LSBA would like to acknowledge
Gilsbar, Inc. and LexisNexis for

participating as Platinum Sponsors for
the Annual Meeting.

To sign up as an exhibitor, vendor
or sSponsor,
Coordinator/Marketing

contact LSBA Program
and Sections

.,%r::dfdt ffffqu

a«.... WE-?{ZL

Christine A. Richard, (504)619-0105,
e-mail frichard@]lsba.org, by March 4,
2011. To book advertising space in the
LSBA Annual Meeting Program, contact
LSBA Communications Assistant Krystal
L. Bellanger at (504)619-0131, e-mail
kbellanger@]lsba.org, by Jan. 31, 2011.

Planning Underway
for 2011 Diversity
Conclave

Planning is underway for the Louisiana
State Bar Association’s (LSBA) fourth
annual Conclave on Diversity in the Legal
Profession. The conclave is set for March
18, 2011, at the New Orleans Marriott at
the Convention Center, 859 Convention
Center Blvd., New Orleans.

The theme of this year’s conclave is
“The Professional Workplace: Implement-
ing Solutions and Cultivating An Inclusive
Atmosphere.”

To sign up as an exhibitor or sponsor,
contact LSBA Program Coordinator/Mar-
keting and Sections Christine A. Richard,
(504)619-0105, e-mail Erichard@]sba.ord.
Formore information on the conclave, con-
tact LSBAMember Outreach and Diversity
Director Kelly McNeil Legier, (504)619-
0129 or e-mail kelly.legier@lsba.org.

[2Xead Surgeon.
[SXeEg \Vitness.

Respected and trusted by both plaintiff and defense
lawyers, Dr. Darrell L. Henderson is one of the nation’s
leading reconstructive & plastic surgery experts.

Throughout his 40-year, board certified practice, he has followed single
cases for multiple years, giving him the experience and knowledge to
make accurate projections on future patient care. But it’s not his legal
expertise that patients appreciate: his genuine care and compassionate
bedside manner keep them coming back, year after year. He understands

that just because the case is closed, doesn’t mean it’s over.

JPLASTIC SURGERY
&‘_‘ ASSOCIATES

Total Care for the Patient.
It’s the way we operate.
It's the way we practice medicine.

Serving Acadiana for 40 Years
337.233.5025 or 1.800.950.9290

Darrell L. Henderson, MD / Russell C. Romero, DDS, MD / Louis G. Mes, MD / Terry A. Cromwell, MD
1101 S College Rd., Suite 400 / Lafayette, LA 70503 / www.psassoc.com / psalegal@hpyday.com
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Lawyer Specialization
Available in Five Areas

The Louisiana Board of Legal Spe-
cialization (LBLS) is accepting applica-
tions for 2012 certification in business
bankruptcy law, consumer bankruptcy
law, estate planning and administration,
family law and tax law.

Deadline for accepting applications
for estate planning and administration,
family law and tax law certification is
April 15, 2011. Applications for the two
areas of bankruptcy law will be accepted
through September 2011.

In accordance with the Plan of Le-
gal Specialization, any Louisiana State
Bar Association member who has been
engaged in the practice of law on a full-
time basis for a minimum of five years
may apply for certification. The five-year
practice requirement must be met for the
period ending Dec. 31, 2011. A further
requirement is that each year a minimum
of 35 percent of the attorney’s practice
must be devoted to the area of certifica-
tion sought.

In addition to the above, applicants
must meet a minimum CLE requirement
for the year in which application is made

and the examination is administered:

» Estate Planning and Administration
— 18 hours of estate planning law.

» Family Law — 18 hours of fam-
ily law.

» Tax Law — 20 hours of tax law.

» Bankruptcy Law — CLE is regu-
lated by the American Board of Certifica-
tion, the testing agency.

Regarding applications for business
bankruptcy law and consumer bankruptcy
law certification, although the written
test(s) is administered by the American
Board of Certification, attorneys should
apply forapproval of the Louisiana Board
of Legal Specialization simultaneously
with the testing agency in order to avoid
delay of board certification by the LBLS.
Information concerning the American
Board of Certification will be provided
with the application form(s).

To apply for certification, complete
and mail, fax or e-mail the form below.
Formore information, go to the Louisiana
Board of Legal Specialization’s Web site
at |«vww. lascmcle. org/specializatiori.

Lawyer Specialization Application

Deadline for accepting applications for estate planning and administration, !

j family law and/or tax law certification is April 15, 2011. Applications for business
1bankruptcy law and consumer bankruptcy law will be accepted until September 1

12011. To receive an application, complete the following. 1
: (Please print or type.)

:Name

:Address

1

j City / State / Zip

1 L. . . .
j Please indicate area of certification desired

Mail, fax or e-mail to:
Megan Landry, Executive Director
Louisiana Board of Legal Specialization

Fax: (504)598-6753

Or e-mail: hegan.landry@lsba.oré.

1
1
1
1
: 601 St. Charles Ave., New Orleans, LA 70130-3404
1
1
L
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Looking for
litigation
experience?

Want to give
back to your
community?

Become a Pro
Bono volunteer
attorney!

Pro Bono lawyers gain real
experience while providing
valuable services for those
who may not otherwise be
able to afford legal help.
No matter what your prac-
tice area or experience level,
there are pro bono programs
that will be of interest to you.
Here are some of the Pro
Bono programs with exciting
opportunities in your area:

Legal Services of North La.
www.lsnl.org

Northwest Louisiana
Pro Bono Project
nwlaprobono@gmail.com

Baton Rouge Bar Foundation
Pro Bono Project
www.brba.org

Central La.
Pro Bono Project, Inc.
probonopro@att.net

Lafayette Volunteer Lawyers
www.lafayettebar.org/volunteer.php

The Pro Bono Project,
New Orleans
WWW.pProbono-no.org
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Crosswor

)ZZLE

By Hal Odom, Jr. ‘ LEGAL TITANS

ACROSS DOWN

1 Legal titan Samuel ___, author 1 Authorization to arrest or
of a treatise on contracts (9) search (7)

6 & Bradstreet (3) 2 Meditative posture (5, 8)

8 Typically, one eligible for a 3 Common expression in case
pension (7) titles (2, 2)

9 Like diet foods (2-3) 4 Diana Ross/Michael Jackson

10 What’s more (4) movie musical of 1978 (3, 3)

11 Naively optimistic character in

Dickens (8)

13 “We __ One,” 1989 Eurythmics

5 Serious, but not too serious (8)
6 Automated external _ (13)
7 Saltpeter (5)

1

album (3, 3) 2 Substance associated with
14 What “nuncupative” means, Deepwater Horizon (5, 3)
literally (6) 15 Scots population center (7)
17 Constructors of houses (8) 16 Items associated with Space
18 mater (4) Shuttle Challenger (1-5)
20 A friend south of the border (5) 17 Legal titan Hugo __, author
21 Often worn at ABA of Gideon v. Wainwright (5)
conventions (4, 3) 19 Ratite birds (4)

22 Relatives (3)

23 It broke the camel’s back (4, 5) Answers on page 290.

Alcohol and Drug Abuse Hotline
Director William R. Leary 1(866)354-9334
Ste. 4-A, 5789 Hwy. 311, Houma, LA 70360

Area Committee Contact Phone Area Committee Contact Phone
Alexandria  Steven CookK........ccceeeveeieirieennnne (318)448-0082  Lake Charles Thomas M. Bergstedt................... (337)558-5032
Nanette H. Cagney........ccccoeuene.e. (337)437-3880

Baton Rouge Steven Adams.........ccceevirivieuennne (225)753-1365
(225)924-1510  Monroe Robert A. Lee ....(318)387-3872, (318)388-4472

David E. Cooley......cccoeeiriruenenene (225)751-7927
(225)753-3407  New Orleans Deborah Faust..........c..cccoeveuveenee. (504)304-1500
John A. Gutierrez ...........ccocevneee. (225)715-5438 Donald Massey (504)585-0290
(225)744-3555 Dian Tooley .......covreeerereririneccne. (504)861-5682
(504)831-1838

Houma Bill Leary........... (985)851-0611, (985)868-4826
Shreveport  Michelle AndrePont .................... (318)347-8532
Lafayette Alfred “Smitty” Landry .............. (337)364-5408, Nancy Carol Snow..........ccccue.e. (318)366-1820
(337)364-7626 William Kendig, Jt. ...cccoeviennnee. (318)222-2772
Thomas E. Guilbeau .................... (337)232-7240 (318)572-8260 (cell)
James Lambert .........cccoovirivienenene (337)233-8695 Steve Thomas.........ccccevevereirennnen. (318)872-6250

(337)235-1825

The Lawyers Assistance Program, Inc. provides confidential assistance with problems such as alcoholism, substance
abuse, mental health issues, gambling and all other addictions.
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GUS ON

‘Profession

By Barry H. Grodsky ‘ CALLING ALL MENTORS!

magine ayoung lawyer, one year out

of law school, sitting in his office

on a Thursday morning in Bunkie

when his boss comes in, puts a file
on his desk and says, “I’ve got a family
emergency out of the country and I need
to leave town right away. You need to
handle this rule tomorrow in Plaquemines.
Good luck.” With that, the boss in this two-
person law firm walks out. By the time the
young lawyer hears the office door slam,
he immediately has two questions: What
is a “rule”? Where is Plaquemines?

The young lawyer knows the legal
issues; he prepared the legal memoran-
dum. However, the only time he has been
in court was when he watched his boss
handle a couple ofhearings and once tried
a case. But a “rule”! And he was on his
own! The young lawyer reviewed the file
and figured out that he had to be in the
Parish of Plaquemines, not the city. He
felt he knew “the law” but was unsure
about the little things — things more
seasoned and experienced lawyers take
for granted.

At that moment, this young lawyer
had no one to ask about very basic in-
formation. What happens at a “rule”?
Where exactly is the court? What does
he do when he arrives in court? Is there
anything special he should be aware of

concerning the process?

This is not a unique situation. Less
experienced lawyers often face these
dilemmas, particularly when they have
no one to ask. Such issues also can be
of concern to more experienced lawyers
going into a court in which they have
never practiced.

These issues have been addressed
by the Louisiana State Bar Association
(LSBA) and, through the efforts of the
Committee on the Profession and the
Practice Assistance and Improvement
Committee, a voluntary online mentoring
program was created. The first step in the
program is well underway — registering
volunteers to be mentors. This simple
step is only a click away at the LSBA’s
website, www.Isba.org/Mentorind. Select
the option to become a mentor and, after
answering a few questions, you will be
listed in a mentor database. As a mentor,
you can then be contacted by e-mail by
young lawyers to assist with practice
questions and other issues.

The purpose of the program is not to
help with legal analysis or case strategy,
but rather to lend a guiding hand to assist
with very basic information. Such help
is a prime example of professionalism
— sharing information and experiences
with young lawyers to guide them through

JOHN FOX & ASSOCIATES, L.L.C.
WORKER’S COMPENSATION REFERRALS

* Combined 45 years of workers’ compensation experience — licensed in 1975,

1976 and 2005, respectively

* Consider our firm for those clients with a workers’ compensation case that you

do not want to accept

* If you have a tort case with a companion workers’ compensation case that you
do not want to handle, we will do our very best to get indemnity benefits started
so that your client will have a source of income, and to get medical treatment
authorized to save you that expense.

1521 Washington Avenue, New Orleans, LA 70130

Phone: (504)891-3303
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Email: Info@johnfoxassociates.com

situations such as hearings, depositions or
facing a certain judge. Communications
can be as simple as an e-mail exchange
or phone call or two — or as much as the
mentor and mentee want.

There will always be room for more
mentors and, with the quick-and-easy reg-
istration process, this is a great opportunity
to share the wisdom, experience and guid-
ance you have accumulated throughout
your years of practice with those who can
truly benefit from such mentoring. There
is no other obligation other than to take a
moment to sign up.

This database information will be
given soon to prospective mentees who
canavail themselves of this program. The
LSBA has, in recent years, expanded its
programming to assure that young law-
yers and law students are headed down
the proper path of professionalism and
can benefit from the experiences of more
seasoned lawyers. This programming
includes annual professionalism orienta-
tions in the state’s four law schools and
the creation of a Law Student Division of
the LSBA. The LSBA takes great pride
in its Leadership Classes and in promot-
ing professionalism for all lawyers. This
voluntary mentoring program is just one
more step in this direction.

Remember, it was not that long ago
when many of us were that “young
lawyer.” Think about how much easier
it would have been if we had a mentor.
Supportthis program by being that mentor.
It is easy to sign up and can greatly help
a young colleague.

Barry H. Grodsky, a partner in the
New Orleans law firm of Taggart Morton,
L.L.C., isamember of the Louisiana State
Bar Association’s Board of Governors
and the chair of the LSBA's Committee
on the Profession. He can be e-mailed at

berodsky@taggartmorton.conl,
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DISG

IPLINE

Decisions
Robert C. Arledge, Vicksburg,
Miss., (2010-B-1014) Permanent

disbarment ordered by the court on
Sept. 3, 2010. JUDGMENT FINAL and
EFFECTIVE on Sept. 17, 2010. Gist:
Violation of the Rules of Professional
Conduct;  engaging in  conduct
involving dishonesty, fraud, deceit or
misrepresentation; and commission of
a criminal act that reflects adversely on
the lawyer’s honesty, trustworthiness or
fitness as a lawyer.

Harry J. Boyer, Jr., Metairie, (2010-
B-1441) Adjudged guilty, as consent
discipline, of additional violations that
warrant disbarment and that will be
added to his record for consideration in
the event thathe applies for readmission
from his disbarment in 2009-B-1740
ordered by the court on Sept. 3, 2010.
JUDGMENT FINAL and EFFECTIVE
on Sept. 3, 2010. Gist: Neglected legal
matters; failed to communicate with cli-
ents; failed to refund unearned fees; and
arrested for possession of cocaine.

Donald R. Brown, Alexandria, (2010-
B-1590) Suspended for one year and
one day, fully deferred, subject to a
two-year period of supervised proba-
tion, ordered by the courton Sept. 3,2010.
JUDGMENTFINALand EFFECTIVEon
Sept. 3,2010. Gist: Failure to adequately
supervise his non-lawyer employee; and
failing to properly charge clients for
certain expenses.

John D. Conry, Metairie, (2010-B-
1929) Interim suspension ordered by
the court on Aug. 25, 2010.

Robert L. Hackett, New Orleans,
(2010-B-1013) Permanent disbarment

‘ REPORTING DATES 10/1/10 & 10/4/10

REPORT BY DISCIPLINARY COUNSEL

Public matters are reported to protect the public, inform the profession and deter misconduct. Reporting date Oct. 4, 2010.

ordered by the court on Sept. 3, 2010.
JUDGMENTFINALand EFFECTIVE on
Sept. 17, 2010. Gist: Multiple instances
of intentional conversion of client funds
totaling in excess 0f$720,000; and nores-
titution offered or made to any client.
Scott M. Hawkins, Lafayette, (2010-
B-1093) Suspended for two years,
retroactive to the date of his Jan. 7,
2009, interim suspension, and ordered
to serve two years’ probation with

conditions, ordered by the court on July
2, 2010. JUDGMENT FINAL and EF-
FECTIVE on July 2, 2010. Gist: Plead
guilty to felony second-degree battery
and misdemeanor simple battery in two
separate criminal matters.

Charles D. Jones, Monroe, (2010-B-
2047) Interim suspension ordered by the
court on Sept. 20, 2010.

Johnnie A. Jones, Jr., Baton Rouge,
(2010-B-2010) Interim suspension or-

Continued next page

New Or{eans, Louisiana

The Law Office of Deborah M. Henson, LLC

504/232-8884 or deb@deborahmbenson.com

REPRESENTATION for
DISCIPLINARY MATTERS

Former Judicial Law Clerk, LOUISIANA SUPREME COURT
Former Board Counsel, LOUISIANA ATTORNEY DISCIPLINARY BOARD
Admitted: Louisiana, Texas, U.S. Supreme Court, U.S. Fifth Circuit

wwwdeboralmbenson.com

E. PHELPS GAY

CHRISTOVICH & KEARNEY, LLP
ATTORNEYS AT LAW

DEFENSE oF Etaics ComPLAINTS AND CHARGES

(504)561-5700

601 PoypRrAS STREET, SUITE 2300
NEw ORLEANS, LA 70130

KeviNn R. TuLLy
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Discipline continued from 261

dered by the court on Sept. 15, 2010.

Edward A. Kaplan, Alexandria,
(2010-B-2112) Interim suspension
ordered by the court on Sept. 20, 2010.

W. Scott Maxwell, Baton Rouge,
(2009-B-2658) Permanent disbarment
ordered by the court on July 6, 2010.
Rehearing denied on Sept. 3, 2010.
JUDGMENT FINAL and EFFECTIVE
on Sept. 3, 2010. Gist: Convicted of
felony theft of funds from his mentally
disabled client and her mother; multiple
instances of intentional conversion of
client funds; engaged in the practice of
law during his interim suspension; and
failure to cooperate with ODC in the
underlying investigations.

Randal L. Menard, Lafayette, (2010-
B-1798) Suspended for one year and

a day, fully deferred, and ordered to
pay restitution to his workers’ com-
pensation client, ordered by the court
on Sept. 24,2010. JUDGMENT FINAL
and EFFECTIVE on Sept. 24,2010. Gist:
Collected a fee that exceeded the fee
awarded by the workers’ compensation
judge and exceeded the amount permitted
by the workers’ compensation statute in
a lump sum settlement.

Lori P. Moser, Covington, (2010-
B-1777) Suspended for one year
and one day, fully deferred, subject
to two years’ supervised probation,
ordered by the court on Sept. 24, 2010.
JUDGMENT FINAL and EFFECTIVE
on Sept. 24, 2010. Gist: Charging or
attempting to charge an excessive or
improper fee and expenses; conduct
involving dishonesty, fraud, deceit

Elizabeth A. Alston

Counselor, advocate and expert witness

Practice limited to matters involving legal and judicial ethics

Chair, Disciplinary Board, 1991 — 1992
AV-rated (Martindale-Hubbell) for twenty years

Alston Law Firm, LLC

322 West 26" Avenue, Covington, LA 70433

985-809-6779 or toll-free: 877-809-6779
http://EthicsByAlston.com

or misrepresentation; and violating
or attempting to violate the Rules of
Professional Conduct.

Edward M. Nichols, Jr., Lake
Charles, (2010-B-0079) Suspended
for one year, with all but six months
deferred, followed by a one-year
period of supervised probation,
ordered by the court on July 6, 2010.
Rehearing denied on Sept. 3, 2010.
JUDGMENT FINAL and EFFECTIVE
on Sept. 3, 2010. Gist: Failure to abide
by the client’s decisions regarding the
objectives of the representation; neglect
of his client’s legal matters; and failure
to communicate with his client.

John B. Ohle III, New Orleans,
(2010-B-1707) Interim suspension
ordered by the court on Aug. 13, 2010.

Warren Rush, Lafayette, (2010-OB-
2104) Transfer to disability inactive
status ordered by the court on Sept. 28,
2010.JUDGMENT FINAL and EFFEC-
TIVE on Sept. 28, 2010.

Stephen R. Streete, Lake Charles,
(2010-OB-2074) Transfer to disability
inactive status ordered by the court on
Sept. 15,2010. JUDGMENT FINALand
EFFECTIVE on Sept. 15, 2010.

Randy P. Zinna, Baton Rouge,
(2010-B-1778) Interim suspension
ordered by the court on July 29, 2010.
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DISCIPLINARY REPORT: UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF LOUISIANA

The following is a verbatim report of the matters acted upon by the United States District Court for the Eastern District of
Louisiana, pursuant to its Disciplinary Rules. This information is published at the request of that court, which is solely responsible
for the accuracy of its content. This report is as of Oct. 1, 2010.

Respondent
Kenneth Back
Joseph W. Bailey
John T. Bennett
Donald G. Cave
John D. Conry
Margrett Ford
Robert U. Goodman
Darryl Jackson
Stephanie Lawrence
Kevin P. Monahan
William H. Sibley
Arden Wells

Randy Zinna

Disposition

[Reciprocal] Suspension.
[Reciprocal] Suspension.
[Reciprocal] Suspension.
[Reciprocal] Suspension.
[Reciprocal] Interim suspension.
[Reciprocal] Suspension.
Permanent resignation.
[Reciprocal] Disbarment.
[Reciprocal] Suspension.
[Reciprocal] Permanent resignation.
[Reciprocal] Permanent resignation.
[Reciprocal] Disbarment.
[Reciprocal] Interim suspension.

[Reciprocal

Date Filed Docket No.
8/17/10 10-1486 “I”
8/19/10 10-1681 “F”
9/20/10 10-1431 “R”
8/19/10 10-1432 “F”
9/30/10 10-2916 “J”
8/19/10 10-1680 “N”
8/23/10 10-1774 “B”
8/30/10 03-1394 “R”
8/13/10 10-2045 “J”
8/17/10 06-3986 “I”
8/17/10 10-1433 “L”

9/3/10 07-9308 “N”
9/30/10 10-2736 “I”

Discipline continued from 262

Admonitions (private sanctions, often
with notice to complainants, etc.) is-
sued since the last report of misconduct
involving:

No. of Violations

A lawyer shall abide by a client’s
decisions concerning the objectives of
the representation and shall consult with
the client as to the means by which they
are to be pursued. .......ooovevirieciieieins 1

A lawyer shall hold property of clients
or third persons that is in a lawyer’s
possession in connection with a
representation separate from the lawyer’s
OWN PTOPETLY. c.vveeniieiiieireeiieenieeeieenees 1

An attorney shall not knowingly disobey an
obligation under the rules of a tribunal.... 1

A lawyer shall promptly deliver to the
client or third person any funds or other
property that the client or third person is
entitled to TECEIVE. ..coervirverieriiieienee 1

Alawyer shall promptly inform the client
of any decision or circumstance with
respectto which client’s informed consent
1S TEQUITCd. . et 1

Concurrent conflict of interest ............ 1

“Confirmed in writing” when used in
reference to the informed consent of a
PEISOM .ttt 1

Commit a criminal act especially that
reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in
other respects ......ccevveevevieeieerieieenee, 1

Each affected client gives informed consent
regarding concurrent conflict of interest..... 1

Engaging in conduct intended to disrupt
atribunal ....c.coccoviniiiniin 1

Failing to act with reasonable diligence and
promptness in representing a client......... 2

Failure to communicate with client..... 3

Failure to properly withdraw from
LEPIESENLAtION .....eeeveeeeveieesreeeeaeeeeeeenne 1

Failure to terminate representation
PLOPELLY oo 1

Improperly charging a client for
recoverable costs without regard for the
actual invoiced expenses..................... 1

Lack of diligence..........cceooveeuereeurnnnns 1

Relating to the handling of advanced

Louisiana Bar Journal

Regarding “informed consent” ........

TOTAL INDIVIDUALS
ADMONISHED

Kay E. Donnelly
& Associates

Certified Court Reporters

Full Service
Court Reporting Firm

Complete Litigation Support
24 HOUR SERVICE

Video Depositions
Video Conferencing
Real Time Transcription
Complete Computerized Services

Conference Room

Know[ea[geaﬁ[e
fﬁicient
Dedicated

Suite 2025 Energy Centre

1100 Poydras Street
New Orleans, LA 70163

Phone: 504.229.8220
TollFree: 866.301.8220
Fax: 504.229.8219

email: kaydonn@bellsouth.net

Vol. 58, No. 4

263


http://www.kaydonnelly.com/

evelopments

Agency Subpoena Power
Has Limits

The Louisiana State Board of Nursing
(board) served a subpoena duces tecum
on the Baton Rouge sheriff and district
attorney for the production of records in
their possession and pertaining to their in-
vestigations of allegations againsta nurse
licensed by the board for sexual abuse of
apatient. Law enforcement produced the
initial police report but refused to produce
any additional documents because they
were not public records. The board filed
suit seeking various relief, all of which
aimed at compelling production of the
records. The trial court declined to rule
in the board’s favor.

In Louisiana State Board of Nurs-
ing v. Gautreaux, 09-1758 (La. App. 1
Cir. 6/11/10), 39 So.3d 806, the appeals
court affirmed the trial court, holding
that although the matter was moot by the
time it was being considered, the board
subpoenas constituted an unreasonable
interference with the prosecutorial respon-
sibilities of the district attorney.

—Brian M. Bégué

Chair, LSBA Administrative
Law Section

2127 Dauphine St.

New Orleans, LA 70116
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‘ ADMINISTRATIVE LAW TO TAXATION

F‘
i Bankruptcy
Law

Fraudulent Intent

In re Herman, 09-41226, 2010 WL
3824246 (5 Cir. Sept. 24, 2010) (unpub-
lished).

Creditors of Verna Kay Herman, the
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debtor, filed an adversary proceeding
challenging the discharge of her debts.
The bankruptcy court held that false
statements and fraudulent omissions in
the debtor’s bankruptcy schedules and
statement of financial affairs precluded a
discharge of her debts. The district court
and the 5th Circuit affirmed.

In this case, the creditors argued that
the debtor violated 11 U.S.C. §§ 727(a)
(2) for omitting certain transactions that
occurred within one year of the filing of
her bankruptcy petition from her sched-
ules and statement of financial affairs.

_theleader
in resolution
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Specifically, the debtor failed to disclose
the following transactions: (1) withdraw-
als from her checking account, which
were allegedly used to pay for physical
improvements to her home; (2) transfer
of title of a truck to her husband for $1
and then paid off the balance; and (3) the
purchase of a television and laptop on her
personal line of credit at Best Buy.

To obtain a denial of discharge under
Section 727(a)(2)(A), the creditors had
to prove by a preponderance of the evi-
dence that the debtor transferred property
belonging to the debtor within one year
of the filing of the petition with intent
to hinder, delay or defraud a creditor or
officer of the estate.

The debtor argued that she did not
believe the assets belonged to her and the
omission was an “honest mistake.” The
debtor asserted that she did not own the
truck, but the 5th Circuit found that she
paid off the balance and did not produce
any evidence that her husband made the
payments. The debtor also argued that
the items from Best Buy were used by
her husband for his business and she
thought he was the owner. However, the
5th Circuit found that the debtor attempted
to discharge the debt owed to Best Buy.
Finally, the 5th Circuit noted that the
debtor did not produce any evidence
that physical improvements to her home
were made with the funds she withdrew
from her account, but rather, that she
withdrew these funds just days after the
enforcement of a state court judgment by
the creditors.

The bankruptey court inferred the in-
tent to hinder or defraud from the evidence
and found from the facts:

too many omissions from sig-
nificant transactions occurring only
weeks prior to the bankruptcy filing
to supportthe supposition that these
omissions were the result of honest
mistakes or inadvertence.

The 5th Circuit held that the bank-
ruptcy court did not clearly err by finding
the debtor acted with fraudulent intent in
violating Section 727(a)(2)(A).

Judicial Estoppel

Reed v. City of Arlington, 620 F.3d 477
(5 Cir. 2010).

Kim Lubke, the debtor, obtained a
judgmentagainstthe City of Arlington for
violations of the Family Medical Leave
Act. The debtor failed to list the pending
$1 million judgment on his schedules and
statement of financial affairs and on his
sworn statements and filings. The debtor
obtained a discharge of $300,000.

The issue before the Sth Circuit was
“whether judicial estoppel should prevent
notonly Lubke but his bankruptcy trustee
from collecting the judgment against the
City.” The Sth Circuitreversed the district
court’s ruling, holding that “to protect the
integrity of judicial processes, judicial
estoppel bars the trustee from collecting
the judgment.”

Thedistrict courtapplied the following
three requirements for judicial estoppel:
“(1) inconsistent positions, (2) the court’s
acceptance of inconsistent positions, and
(3) absence of inadvertence.” The district
court found that while all of the require-
ments applied to the debtor, they did not
apply to the trustee. The district court
ordered the City to pay the judgment to the
trustee, but, concerned the debtor would
benefit from any remaining funds, ordered
those funds returned to the City.

Upon a review of the facts, the 5th
Circuit held that the district court erred
in holding that judicial estoppel did not
apply to the trustee. First, the 5th Circuit
noted that it was “not sufficient to distin-
guish the debtor’s conduct from that of
the trustee in applying judicial estoppel.”

Second, the 5th Circuit found that the
“balance of harms disfavors permitting
th[e] litigation to continue.”

Upon learning of the judgment, the
trustee reopened the debtor’s bankruptcy
case, and upon reopening, only one-sixth
of the debtor’s creditors timely filed new
claims with the court. Thus, the 5th Circuit
recognized that the debtor’s creditors
would not be “materially advantaged”
if the case proceeded any further. The
5th Circuit found that the only principal
claimants in the bankruptcy were the
trustee and the debtor’s trial attorney,
and equity did not favor “ignoring [the
debtor’s] misuse of the court system for
the primary benefit of attorneys.” The
5th Circuit also noted that the debtor
benefited from his continued possession
and use of other unscheduled assets that
the trustee did not pursue. Accordingly,
the 5th Circuitreversed the district court’s
ruling, holding that the district court
failed to “consider the [judicial estoppel]
doctrine from a fact-specific perspective
concerning all parties involved.”

—Tristan E. Manthey

Chair, LSBA Bankruptcy Law Section
and

Cherie D. Nobles

Member, LSBA Bankruptcy

Law Section
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Custody

Chandler v. Chandler, 45,308 (La. App. 2
Cir. 5/19/10), 37 So.3d 569.

Naturally occurring changes in the 10
years since the previous stipulated custody
judgment — such as the mother’s finishing
her education and becoming a doctor, both
parents’remarriages, the father’s subsequent
divorce, and the child’s advanced age as a
young teenager — were not alone changes
that materially affected the child’s welfare
to support a change of the custody arrange-
ment. Because the child was flourishing
under the present schedule, and the father
failed to show that a change would be in
his best interest, the trial court did not err
in dismissing his case involuntarily under
La. C.C.P. art. 1672.

Pylant v. Pylant, 45,378 (La. App. 2 Cir.
6/23/10), 41 So.3d 1282.

After entering a consent judgment re-
garding custody in 2006 on a petition for
an article 102 divorce filed by Ms. Pylant,
the divorce action was abandoned when no
rule for divorce was timely filed. In 2009,
Mr. Pylant filed a petition for an article 103
divorce and sought custody and child sup-
port. Ms. Pylant’s exception of no cause of
action as to the custody was maintained, and
when Mr. Pylant failed to amend his petition

ADVISORS

1-800-CITRON1
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to allege that a change of circumstances had
occurred since the last judgment, his claim
wasdismissed. The courtofappeal affirmed,
finding that although the article 102 action
was abandoned, the consent judgment of
custody remained in effect.

Child Support

Stateexrel. Dept. of Soc. Servs. v. Peteet,(9-
1219 (La. App. 4 Cir. 5/12/10),40 So.3d 1015.

The Louisiana Department of Social
Services at the request of an Ohio support
enforcementagencyfiled toregisteran Ohio
child support judgment for enforcement by
wage assignment, which was granted. The
courtofappeal found that Ohio had personal
jurisdiction over the defendant, who had to
raise any such objections in Ohio, which
had continuing jurisdiction over the matter;
Ohio law controlled as to the prescriptive
period under UIFSA; and the Ohio and
Louisiana Departments had standing to
bring the action.

Divorce

Noto v. Noto, 09-1100 (La. App. 5 Cir.
5/11/10), 41 So.3d 1175.

The court of appeal found that the trial
court did not err in finding Ms. Noto free
from fault because the trial court believed
her testimony, and Mr. Noto had no cor-
roborating evidence to prove his claims for
faultbyapreponderance oftheevidence. The
court of appeal also affirmed that the parties
going on a family vacation together after he
confessed his infidelity was not sufficient
to prove a reconciliation had taken place.
Even though she had a salary of $47,787,

AL AS (T Te eI TR e l4) |hsyrance Law and Regulations

INSURANCE &
FINANGIAL CONSULTING

WAYNE CITRON
Expert Insurance Testimony

A Leading Firm in Life, Health,
Disability, Property and
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with benefits, she was still in need, and he
could afford to pay final spousal support.
Although he claimed that the court erred in
considering entertainment/miscellaneous,
gifts, credit cards, veterinary bills, cell
phone, cable/Internet, medical, pharmacy
and utilities, the court of appeal found that
“[d]espite the fact that ‘maintenance’allows
for the basic necessities of life and does not
include luxury items, the evidence submitted
supports a $1,500.00 award without includ-
ing the luxury items.” There was also no
error in the duration for at least 24 months.
The court could not consider his claim that
her expenses decreased because a mortgage
note had been paid; his remedy was a rule
to decrease.

Property

Iles v. Ogden, 09-0820 (La. App. 4 Cir.
2/26/10),37S0.3d427,writsdenied, 10-0863,
10-0986 (La. 9/3/10), 44 So.3d 694, 695.
The court addressed, among other
community-property-related issues, the
res nova issue of whether a cause of action
exists in a wrongful death case (automobile
accident) in favor of the decedent’s spouse
for unearned/passive income derived from
decedent’s separate property, which would
havebeen community-property income, and
found that she was entitled to one-half of the
value of such income. This was particularly
so because he was on his way to sign a will
that would have provided her with most
of his separate estate and one-half of his
community property when he was killed.
The court established factors to be met to
establish a cause of action to determine the
loss to be replaced. The court found there
was no cause of action established for her
“loss ofinheritance,”” butdid notrule out that
such a cause could be established under the
appropriate extraordinary circumstances.

Succ. of Firminv. Louden,09-0411 (La. App.
4 Cir. 4/21/10), 38 So.3d 445, writ denied,
10-1176 (La. 9/17/10), 45 So.3d 1046.

The trial court did not err in finding Ms.
Firmin was notentitled to the marital portion
or in how it calculated the value of her and
Mr. Firmin’s respective estates. She was
not due as community property one-half
of the undistributed income retained in his
business athis death, which was his separate
property. Although his will granted her use
and occupancy of the family home (his


http://www.citronagency.com/

separate property), after it was destroyed by
Hurricane Katrina, she was not entitled to
use the proceeds in lieu of her living in the
home, which she declined to repair.

Barberv. Barber, 09-0780 (La. App. 1 Cir.
5/7/10), 38 So.3d 1046.

The trial court found the parties’ pre-
nuptial contract valid, but a paragraph
regarding waiver of interim spousal support
and final spousal support was struck in its
entirety because it is unlawful to waive
interim spousal support and the provisions
were “inextricably bound.” It also ruled that
herrighttoseek reimbursement for contribu-
tions to his estate was reserved “as per law.”
On his appeal, the court of appeal found that
while interim spousal support could not be
waived, “there is no prohibition against the
waiver of post-divorce permanent spousal
support.” Further, itreversed the trial court’s
striking of the whole paragraph, finding that
the two waivers were distinct. It also found
that she had waived her right to reimburse-
ment, and reversed this, too.

Jemison v. Timpton, 09-1166 (La. App. 4
Cir. 5/6/10), 38 So.3d 1021.

Because Ms. Timpton did not include
reimbursement claims on herdescriptive list
and did not timely file a motion to include
them or a pre-trial memo on the issues to
be presented, the trial court did not err in
refusing to allow her to introduce evidence
regarding her reimbursement claims.

B RYSON
LAW FIRM
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Martin v. Martin, 09-1960 (La. App. | Cir.
5/26/10), 38 So.3d 1174.

Mr. Martinand his wife borrowed money
from his father while they were domiciled in
Miississippi. They later established a domi-
cilein Louisiana, where they were divorced.
The father sued both after default on the
loan, and the trial court found them solidarily
liable on the debt as a community debt.
The court of appeal, however, applying the
conflictsof laws articles regarding contracts,
rather than those regarding the parties after
divorce, found that it was not a community
debt because it was incurred before the par-
ties established their community regime in
Louisiana. However, the classification as
community property or as his separate debt
was “ultimately irrelevant” as to the father’s
claim because he was entitled to judgment
against both as the debt could be satisfied
from former community property held by
either, although her liability was only to the
extent of the community property, not to her

separate property.

—David M. Prados

Member, LSBA Family Law Section
Lowe, Stein, Hoffman, Allweiss

& Hauver, L.L.P.

Ste. 3600, 701 Poydras St.

New Orleans, LA 70139-7735

7 Fidelity,
. Surety and

{ Construction
Law

Louisiana Surety Law

A plaintiff subcontractor in Texas
Contract Carpet, Inc. v. Echelon Constr.
Servs., L.L.C., No. 09-6695, 2010 U.S.
Dist. LEXIS 52320 (E.D. La. May 27,
2010), sought to recover unpaid subcon-
tract sums totaling $348,750.46 from the
general contractor’s payment-bond surety
on a St. Tammany Parish private project.
Atissuein the litigation were periodic lien
waivers executed by the subcontractor and
submitted with pay applications, and the
defense by the surety that the lien waivers
absolved the surety of potential liability
to the subcontractor.

The lien waivers were required by the
subcontract and provided in pertinent
partthat the subcontractor acknowledged
receipt of certain monies. However, the
lien waivers also set forth that the purpose
of the lien waiver was to induce the gen-
eral contractor to make a payment to the
subcontractor (and, correspondingly, for
the owner to make disbursements to the
general contractor in connection with the
subcontractor’s payment request).
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The surety argued that the lien waiv-
ers effectively released the surety from
claims and demands to the extent the
amounts sought in the litigation were
the subject of a lien waiver. The federal
district court disagreed. The court found
the lien waivers to be ambiguous as to
whether the subcontractor had already
been paid (which it clearly had not) when
it submitted the lien waivers to the gen-
eral contractor, as well as on the issue of
whether the lien waivers were conditioned
on the subcontractor actually receiving
payment. Finding the lien waivers to be
susceptible of more than one interpreta-
tion, and considering the lien waivers
in context with the subcontract and the
payment applications, the federal district
court rejected the surety’s motion for
summary judgment on the claims against
it by the subcontractor.

Contractor Immunity/
Construction Experts

Plaintiff, a patron of a bank, stumbled

over a lawn sprinkler head on the bank’s
property and was injured. The plaintiff
in Lingoni v. Hibernian National Bank,
10-0714 (La. 5/28/10), 36 So.3d 255,
sued the bank, its insurer, the contrac-
tors responsible for the installation of the
sprinkler system and the parties involved
inthe design ofthe system. Plaintiff settled
with the bank and its insurer, leaving the
construction-related defendants in the
suit. All of those defendants filed motions
for summary judgment.

The contractor defendants filed mo-
tions for summary judgment pursuant to
La.R.S.9:2771. Thatstatute provides that
a contractor that constructs a work based
on plans and specifications that were pro-
vided to the contractor and not created by
the contractor is immune from liability for
construction defects related to insufficien-
cies in the plans and specifications. That
immunity applies unless the contractor
can be shown to have breached a duty
of care owed to the injured third party,
which, in this case, required a showing
that the contractor knew or should have

BRINGING YOU A LITTLE

PEACE

known that the placement of the sprinkler
head would result in an unreasonable risk
of harm to the plaintiff. The plaintiff as-
serted that at the time of the accident the
sprinkler head in question was not at the
location shown in the plans. The court
found, however, that there was insuf-
ficient proof that the contractors had not
constructed in accordance with the plans.
As the plaintiff could not show that the
contractors breached an independent duty
to the plaintiff or otherwise show that the
contractors did not constructaccording to
the plans and specifications furnished to
them, summary judgment was granted in
favor of the contractor defendants.

The summary judgment motion of
the designer defendants was predicated
principally upon the failure of the plaintiff
to provide an expert on the issue of the
alleged negligent design. The designer
defendants urged the court to hold that the
issue of negligent placement ofa sprinkler
head too close to a sidewalk could be es-
tablished only through expert testimony.
Noting that a common sense standard in
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regard to the sprinkler head placement was
not within the purview of the average lay
witness, the court held that the plaintiff
could not establish that the sprinkler head
locations shown in the plans constituted
professional negligence of the designers.
The designers were dismissed from the
lawsuit as well.

—Daniel Lund III

Member, LSBA Fidelity, Surety and
Construction Law Section

Shields Mott Lund, L.L.P.

Ste. 2600, 650 Poydras St.

New Orleans, LA 70130

Insurance, Tort,

Admiralty: Fault and
Liability in Allisions

Combo Maritime, Inc. v. United Bulk
Terminal, 615 F.3d 599 (5 Cir. 2010).
Several barges broke free of their
moorings at United’s barge fleeting
facility and drifted downstream, alliding
with Combo’s vessel, which lay at anchor
nearby. Allision is the impact of a moving
vessel withastationary object. The incident
was contemporaneous with the passage by
United’s fleeting yard of a Carnival cruise
ship, allegedly too close and at full speed.
United brought action against Carnival for
contribution and indemnity and damage
to its fleeting equipment and barges.
Carnival moved for and received summary
judgment on United’s claim based on the
ancient LOUISIANA rule, which creates
a rebuttable presumption that, in allisions
involving a drifting vessel, the drifting
vesselisatfault. THE LOUISIANA, 3 Wall.
(70 U.S.) 164, 173, 18 L.Ed. 85 (18606),
andthe similarlyhoary OREGONTule, that
creates a presumption thatshifts the burden
of production and persuasion to a moving
vessel that, under her own power, allides
with a stationary object. THE OREGON,
15 S.Ct. 804 (1895). The district court
further ruled that, at trial with Combo,
United could not present evidence that

Carnival’s alleged negligence contributed
to the breakaway, and dismissed United’s
third-party complaint against Carnival
with prejudice. United then settled with
Combo, releasing all parties of all its
claims, and appealed the district court’s
order of summary judgment dismissing
Carnival and its third-party claims.

Noting that “[d]ifficult and interesting
contribution questions arise where one
or more tortfeasors settle before trial,”
the court cited the companion cases of
McDermott, Inc. v. Amclyde, 114 S.Ct.
1461 (1994), and Boca Grande Club,
Inc. v. Fla. Power & Light Co., 114 S.Ct.
1472 (1994). The court held that when
one defendant settles with a plaintiff, the
liability of the remaining non-settling
defendants is calculated based upon their
proportionate injuries, and “actions for
contribution againstsettling defendants are
neithernecessary nor permitted.” Citing its
reliance upon these holdings in previous
opinions, the court stated:

We have held that AmClyde’s
proportionate liability scheme bars
a settling tortfeasor from seeking
contribution from a non-settling
tortfeasor . . . [n]Jor may a settling
tortfeasor seek recovery from a
non-settling tortfeasor based on an
assignment of the property damage
claim by the plaintiff. However...
we indicated that when a settling
tortfeasor obtains a full release from
the plaintiff for all parties, an action
for contribution might not conflict
with AmClyde. We now make
explicit what we have previously
implied and hold that Am Clyde does

A Fresh Perspective
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notpreventan action for contribution
for asettling tortfeasor who obtains,
as part of its settlement agreement
with the plaintiff, a full release
for all parties. Where the settling
tortfeasor takes an assignment
of the plaintiff’s claim, then [he]
essentially steps into the plaintiff’s
shoes and pursues the plaintiff’s
claim. Inthatscenario, the plaintift’s
claim is not extinguished.

Therulesarticulatedin THELOUISIANA
and THE OREGON shift the burden of
proof on the issue of fault. These are
“[e]videntiary presumptions . . . designed
to fill a factual vacuum. Once evidence
is presented . . . presumptions become
superfluous because the parties have
introduced evidence to dispel the mysteries
that gave rise to the presumptions.” The
districtcourt’s grant of summary judgment
in favor of Carnival and its judgment
against United on its claims against
Carnival was reversed, and the case was
remanded to the district court.

Workers’ Compensation:
Post-Termination Coverage

Ardoinv. CLECO Power, L.L.C.,10-0815
(La. 7/2/10), 38 So.3d 264.

Ardoin was discharged from CLECO’s
employ at its Opelousas Work Center
on Friday, Oct. 24, 2008. He obtained
CLECO’s permission to return to his
office in Eunice on Monday, Oct. 27,
2008, to clear his office and clean out his
desk. In the process, he sustained serious
injuries in a slip-and-fall accident. He
filed a disputed claim for compensation
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seeking wage benefits, medical treatment,
penalties and attorney fees. The Office of
Workers” Compensation (OWC) hearing
officer considered each party’s motion for
summary judgment regarding Ardoin’s
employment status at the time of the
accident, granting CLECO’s motion and
denyingArdoin’s. The 3rd Circuitaffirmed.
The Supreme Court cited Larson’s
Workers’ Compensation Law, § 26.01 for
the proposition that:

Compensation coverage is not
automatically and instantaneously
terminated by the firing or quitting
of the employee. The employee
is deemed to be within the course
of employment for a reasonable
period while winding up his or her
affairs and leaving the premises.
The difficult question is: What is a
reasonable period?

CLECO allowed Ardoin to go to his
office on Monday to remove his personal
effects, and, thus, as a matter of law, he
“was within a reasonable period of time
to wind up his affairs.” The case was
remanded to the OWC.

—John Zachary Blanchard, Jr.
Past Chair, LSBA Insurance, Tort,
Workers’ Compensation and
Admiralty Law Section

90 Westerfield St.

Bossier City, LA 71111

International
Law

U.S. Department of
Commerce International
Trade Administration

Proposals to Support National Export
Initiative and Enhance U.S. Competitive-
ness (Aug. 26, 2010).

U.S. Secretary of Commerce Gary Locke
announced aseries of proposals to strength-
en U.S. trade-enforcement mechanisms and
support President Obama’s National Export
Initiative, which aims to double exports in
the next five years. There are 14 proposals,
halfofwhichapply exclusivelytoillegal im-
port practices from non-market economies
(NMEs). The following is a brief summary
of some of the proposed changes:

» Expandeduse ofrandom sampling to
select foreign companies as individual re-
spondents in antidumping investigations.

» Clarification of Commerce’s current
NME practices withrespectto importprices
for valuing production factors (including
freight and handling costs) and reporting of
production inputs forall products produced
at foreign facilities (not simply those facili-
ties used for U.S.-destined products).

» Reconsideration of the treatment
of export taxes and value-added taxes in
Commerce’s non-market economy meth-
odology.

P Increasing the focus on resellers
and non-reviewed parties in NME cases

PERRY# DAMPF
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to ensure collection of all owed antidump-
ing duties.

» Eliminating the ability of individual
companies to seek removal from antidump-
ing or countervailing duty orders based on
zeromargins orrates for three (antidumping)
or five (countervailing duty) consecutive
years.

» Consider requiring importers to post
cash deposits in lieu of bonds for imports
subject to antidumping and countervail-
ing duty investigations at the time of the
preliminary determination.

» Increasing the accountability of at-
torneys and non-attorneys practicing before
the Department of Commerce.

U.S. 9th Circuit Court of
Appeals

Cassirer v. Kingdom of Spain, 616 F.3d
1019 (9 Cir. 2010).

The U.S. 9th Circuit Court of Appeals
addressed an important issue related to the
Foreign Sovereign Immunities Act (FSIA)
in Cassirer. The FSIA provides immunity
from suit in U.S. courts to foreign states
unless the foreign state’s conduct satisfies
one of the act’s various exceptions. The
question before the court was whether
the illegal taking of a painting that was
originally confiscated by Nazis in 1939 and
then legally sold to Spain, shielded Spain
from suitunder the FSIA. The FSIA allows
prosecution against a sovereign where the
issue involves “property taken in viola-
tion of international law.” This so-called
“expropriation exception” was invoked
by the American plaintiff, who alleged that
his grandmother’s painting was originally
confiscated by the Nazi government in
Germany and, after changing hands numer-
ous times, ended up being purchased by a
Spanish government foundationin violation
of international law. Spain sought dismissal
of the case on narrow FSIA sovereign im-
munity grounds because it was a state entity,
and not the state itself, that purchased the
painting. Both the district and appellate
courts refused to dismiss the case, hold-
ing that FSTA immunity pertains to events
involving state actors generally and is not
limited to state actors. A dissenting opinion
noted the “important diplomatic implica-
tions” of the case and the majority’s failure
touse principles of statutory constructionin
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determining thatthe FSIA wasunambiguous
with respect to state actors.

World Trade Organization

Certain Measures Affecting Imports of
Poultry from China (WT/DS392).

A World Trade Organization (WTO)
dispute-settlement panel recently issued
a ruling on certain measures implemented
by the United States regarding poultry im-
ports from China. In April 2006, the U.S.
Food Safety and Inspection Service (FSIS)
published a final rule allowing importation
of certain poultry products from China.
FSIS was prohibited from implementing
the rule, however, due to various appro-
priations measures enacted after 2006. The
FY 2010 Agriculture appropriations bill
contained language addressing the issue by
allowing the Department of Agriculture to
use certain funds to implement the rule as
long as certain preconditions were satis-
fied. The preconditions sought to ensure
the safety of Chinese poultry imports but
alsosoughttoaddresscollateral U.S.-China
trade concerns. China is the third largest
supplier of food and agricultural products

to the United States and many advocates
contend that China lacks effective food
safety programs, citing problems with dairy
products, infant formula, wheat gluten and
farmed seafood.

China requested a WTO dispute-
settlement panel to address the issue, and
the panel issued its final report on Sept. 29,
2010.Thepanel found the U.S. measure was
a prohibition on imports in violation of nu-
merous provisions of the WTO Agreement
on Sanitary and Phytosanitary Measures and
not justified under Article XX (b) of GATT
1994. The U.S. measure has now expired,
and the WTO panel made no recommenda-
tionsregarding further U.S. actionnecessary
to comply with the ruling.

North American Free Trade
Agreement

Ad Hoc NAFTAArbitration under UNCI-
TRAL Rules, Chemtura Corp. v. Canada
(Aug. 2, 2010).

An ad hoc NAFTA arbitral tribunal
reached a significant decision in August
2010 in a case involving claims by Chem-
tura, a U.S. manufacturer of pesticide

(lindane), against Canada under NAFTA.
Chemtura had previously registered its pes-
ticide, but Canada revoked the registration.
Chemtura invoked arbitration for Canada’s
alleged failure to conduct a fair review of
Chemtura’s registration, in violation of
NAFTA articles 1105 (minimum standard
of treatment), 1103 (most favored nation)
and 1110 (illegal expropriation).

In order to address the expropriation
claim, the tribunal first had to determine
whether the registration was an “invest-
ment” as defined by the treaty. The tribunal
developed a significantly expanded defini-
tion of investment to include elements such
as goodwill, customers and market share.
Despite broadening the scope of what quali-
fiesas aninvestment, the tribunal found that
Chemtura had not been subjected to “sub-
stantial deprivation” of its investment as a
result of the registration revocation.

—Edward T. Hayes
Member, LSBA International
Law Section

Leake & Andersson, L.L.P.
Ste. 1700, 1100 Poydras St.
New Orleans, LA 70163
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Prematurity

Lucky v. EnCana Oil & Gas, 45,413 (La.
App.2Cir. §/11/10),  So3d .
Landowners granted multiple mineral
leases to Fite Oil & Gas. Each lease required
the landowners to give the lessee written
notice and 60 days to cure any failure of
the lessee to conduct its “operations . . . in
compliance” with the lease. A few weeks
after Fite transferred certain rights under
the leases to EnCana, the landowners wrote
a letter to EnCana, alleging lease violations
and demandinglease cancellations. EnCana
forwarded the letter to Fite, and also
responded to the landowners, denying
liability and stating that the landowners
should direct their claims to Fite. The
landowners then sent a second letter, which
they delivered to both Fite and EnCana.

The landowners subsequently sued for
lease cancellation. They filed suit more than
60 days after sending their first letter, but
fewerthan 60 days after sending theirsecond
letter. The defendants filed exceptions of
prematurity based onthe landowners’failure
to allow Fite 60 days to cure. The trial court
sustained the exceptions and dismissed. The
plaintiffs appealed. The 2nd Circuit began
its analysis by stating that the first letter did
not satisfy the leases’ notice requirement
because the landowners did notsend itto the
lessee, Fite. It did not matter that EnCana
forwarded the letter to Fite.

The landowners argued, however, that
they were not required to give notice or an
opportunity to cure because they were suing
for damages to property. They relied on
Broussardv. Hilcorp,inwhichthe Louisiana
Supreme Court held that Mineral Code Art.
136’s requirement that a lessor give notice
and a reasonable opportunity to cure before
filing suit does not apply to actions based on
contamination of property. The 2nd Circuit
distinguished Broussard, holding thatitdoes
notcontrol thescope ofalessor’s contractual
dutyto givenoticeand an opportunity tocure.
The 2nd Circuit interpreted the notice and

cure requirements in the leases as applying
to any breach by the lessee, and affirmed
the order dismissing the suit.

Contract Formation

Adams v. JPD Energy, 45,420 (La. App. 2
Cir. 8/11/10),  So3d .

Alandownersignedalease thatprovided
foraone-eighth royalty, but he later claimed
that he and the landman who negotiated the
lease actually had agreed to a one-fourth
royalty. The landowner explained that
he had not read the lease before signing
it because he had poor eyesight and had
trusted the landman. The landowner sued
to rescind the lease on the basis of fraud
or error. In the alternative, he asked that
the lease be reformed to provide for a one-
fourth royalty.

The landman testified that the lease’s
reference to a one-eighth royalty was a
mistake, but that he and the landowner had
agreed toaone-fifthroyalty, notaone-fourth
royalty. The defendants contended that the
lease should be reformed to provide for a
one-fifth royalty. They further argued that
the plaintiff’s claim of fraud or error was

R
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barred by his failure to read the lease.

The district court held that there was
no valid lease because there had been no
“meeting of the minds” between the parties.
The 2nd Circuit affirmed.

Lost Opportunity to Lease

Rathborne Land Co. v. Ascent Energy, 610
F.3d 249 (5 Cir. 2010).

The lessor’s predecessor-in-interest
granted a mineral lease that covered more
than 5,000 acres, but, overnumerous years, a
series of partial releases hadreduced the area
under lease to about 450 acres. The lessor’s
lawyerwrotealettertothelessee, demanding
a release of the remaining acreage because
of the lessee’s failure to reasonably develop
the premises. After negotiations failed to
resolve the dispute, the lessor filed suit for
lease cancellation and also for damages for
the lost opportunity to enter new leases.
The plaintiff explained that it was entitled
to damages for the lost opportunity to
lease approximately 5,800 acres, not just
the 450 acres still leased to the defendant,
because the 450 acres was in the middle of
the 5,800 acres, the defendant had refused
to participate in 3-D seismic activity, that
refusal had made a survey of the 5,800 acres
impossible, and thatimpossibility prevented
the plaintiff from leasing the 5,800 acres.
After abench trial, the district court entered

a judgment granting the relief sought by
the plaintiff.

On appeal, the United States Sth
Circuit resolved several issues. It held
that the plaintiff’s letter to the defendant
satisfied Mineral Code Art. 136’s pre-suit
notice requirement. The court purported
to distinguish jurisprudence that suggests
that a letter demanding lease cancellation,
rather than demanding performance, fails
to satisfy Art. 136 because it does not give
an opportunity to cure. The court held
that a plaintiff can recover for lost leasing
opportunities if he shows that it is more
probable than not that he could have leased
the property but for the defendant’s conduct.
Finally, the court reduced the damages
award, holding that the plaintiff could not
recover damages forlostleasing opportunity
for land other than the 450 acres leased to
the defendant. Damages for lost opportunity
to lease the other land would constitute
consequential damages, which the court
concluded were not available in a suit based
on a failure to reasonably develop.

—XKeith B. Hall

Member, LSBA Mineral Law Section
Stone Pigman Walther

Wittmann, L.L.C.

546 Carondelet St.

New Orleans, LA 70130
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Summary Judgment:
Timeliness of Filing
Affidavits

Guillory v. Chapman, 10-1370 (La.
9/24/10), 44 So.3d 272.

Affidavits submitted in opposition to
amotion for summary judgment must be
served at least eight days prior to the date
of the hearing. La. C.C.P. art. 966 (B)(2).
The date in Guillory for the submission
of the plaintift’s opposition to the defen-
dants’ motion was March 1, a Sunday,
thus making the deadline March 2. On
March 2, the plaintiff filed his opposition
memorandum, which included an affidavit
from an expert witness, all of which were
hand-delivered to the defendants’ counsel.
The expert’s affidavit, however, was not
notarized. On March 3, the plaintiff filed
the notarized affidavit and faxed a copy
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to defense counsel.

At the hearing on the motion, the de-
fendants objected to the expert’s affidavit
on the ground that it was not timely filed.
The plaintiff argued that a snowstorm in
the area where the expert lived — an act
of God — prevented the timely filing of
the notarized affidavit. The trial court
rejected this argument and disallowed
the admission of the affidavit.

On appeal to the 3rd Circuit, 09-1005
(5/12/10), the trial court’s decision was
reversed. The court of appeal noted
that trial judges have discretion, absent
prejudice to the moving party, to consider
affidavits served after the time provided
by Art. 966. The defendants in this case
did not allege that they were prejudiced
by the late-filed affidavit. The court of
appeal found that the trial court abused
its discretion in refusing to admit or to
consider the affidavit of the expert wit-
ness. After considering the affidavit,
the court of appeal found that it created
genuine issues of material fact as to
whether there had been a breach of the
applicable standard of care and whether
any breach resulted in the death of the
patient.

Inaper curiam opinion, the Supreme
Court reversed the decision on defen-
dants’ motion and reinstated the trial
court’s ruling. The court noted that Art.
966(B)(2) coincides with Rule 9.9(b)
of the Uniform Rules of the Louisiana
District Courts concerning the time for

filing an opposition memorandum. The
courtalso pointed out that “the trial court
was informed the case was six years
old and the plaintiff was aware of the
expert for years. As such, the trial court
did not abuse its discretion in excluding
the affidavit.”

Summary Judgment:
Lack of Support for an
Essential Element
of the Claim

Thibodeaux v. Lafayette Gen. Surgi-
cal Hosp., (La. App. 3 Cir. 5/5/10), 38
So.3d 544.

The defendant-hospital filed a mo-
tion for summary judgment in which it
contended that the plaintiffs would be
unable to sustain their burden of proofon
the issues of negligence and causation.
The trial court, without written reasons,
granted summary judgment.

One assignment of error argued by the
plaintiffs was that the trial court gave no
weight to Mrs. Thibodeaux’s affidavit or
to the deposition testimony of an attend-
ing physician. The court of appeal agreed
that this evidence “arguably” created a
genuine issue of material fact concerning
the issue of negligence. As to the causal
link between the potential negligence
and damages, the court concluded that
the plaintiffs did not present evidence
sufficient to create a genuine issue of

fact. But, the defendant, as mover, did
not have the burden to negate all essen-
tial elements of a claim against it. La.
C.C.P. art. 966 (C)(2). Mover’s burden
was only to point out a lack of support
for “an essential element” of the claim,
which it did.

Summary Judgment: Trial
Judge May Not Make Ruling
Based on Credibility

Janney v. Pearce, 09-2103 (La. App. 1
Cir. 5/7/10), 40 So.3d 285, writ denied,
10-1356 (La. 9/24/10), 45 So.3d 1078.

Amedical-review panel unanimously
opined that Dr. Pearce breached no
standard of care. The plaintiffs then filed
a wrongful death and survival action
against her. She moved for summary
judgment, and, in support of the motion,
attached the opinion of the panel, the
deposition ofa physician, the affidavit of
one of the panel members and her own af-
fidavit. The plaintiffs filed in opposition
the affidavitofa physician, the affidavits
of three of the plaintiffs, the emergency
room record and the defendant’s notes
from her office chart. Aphysician’s letter
that was not in the form of an affidavit
was also attached to the opposition and
was thus not considered by the trial court
or by the court of appeal.

The trial court granted the motion for
partial summary judgment, dismissing
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the plaintiffs’ claim for wrongful death.
Much of the plaintiffs’ focus in their
appeal was on the difference between
a wrongful death claim and a “loss of
chance of survival claim.” The court of
appeal did not reach the merits of that
assignment of error because it determined
that the trial court had made credibility
determinations in granting the summary
judgment and that this called for rever-
sal. The court, citing Willis v. Medders,
00-2507, p. 2 (La. 12/8/00), 775 So.2d
1049, 1050, stated:

Despite the legislative mandate
that summary judgments are now
favored, factual inferences rea-
sonably drawn from the evidence
must be construed in favor of the
party opposing the motion, and
all doubt must be resolved in the
opponent’s favor.

The appellate court reviewed control-
ling cases on the issue and noted that
the trial court’s role is not to evaluate
the weight or credibility of evidence
but only to determine whether there
is a genuine issue of triable fact. The
court cited Independent Fire Ins. Co. v.
Sunbeam Corp., 99-2181,pp. 16-17 (La.
2/29/00), 755 So.2d 226, 236, for the
proposition that in deciding the motion
for summary judgment, “the trial court
must assume that all of the witnesses
are credible.”

The evidence before the trial court
was found to have raised genuine is-
sues of material fact; thus, the court of
appeal ruled that the trial court erred in
granting summary judgment because
to do so required it to decide disputed
genuine issues of fact and to make cred-
ibility determinations, both of which
should have been determined by a trial
on the merits.

— Robert J. David

Gainsburgh, Benjamin, David, Meunier
& Warshauer, L.L.C.

Ste. 2800, 1100 Poydras St.

New Orleans, LA 70163-2800

Federal Taxation

Inadecisionthathasimplications forlaw
firms providing legal opinions for transac-
tions in which tax benefits are subsequently
disallowed by the Internal Revenue Service,
the 5th Circuit Court of Appeals has held
that, although malpractice claims may be
appropriate, RICO and securities fraud
claims could not be brought against the
law firm providing the opinions at issue. In
arecent decision in Affco Investments 2001
v. Proskauer Rose, F3d  (5Ci
2010), the court reviewed claims brought
by plaintiffs who invested in a tax shelter
involving digital options. The tax scheme
was later disallowed by the IRS and, as a
result, the IRS charged plaintiffs with back
taxes, interest and penalties. Plaintiffs then

sued Proskauer, along with 16 other de-
fendants, bringing claims under state law,
the Racketeering Influenced and Corrupt
OrganizationsAct(RICO)andthe Securities
Exchange Act of 1934.

Addressing the claims brought against
Proskauer, which had provided plaintiffs
with legal opinions on the tax shelter, the
court affirmed the dismissal of plaintiffs’
RICO claim, holding that Congress had
limited RICO claims where the conduct
“would have been actionable as fraud in the
purchase or sale of securities.” The court
also affirmed the dismissal of plaintiffs’
securities-fraud claims, finding that the
elements of reliance and scienter were not
sufficiently pleaded. The court stated that a
securities claim would require a showing
of reliance upon Proskauer’s role in the tax
scheme. As plaintiffs were assured only that
a“‘major national law firm” would be giving
an opinion, and because plaintiffs had no
knowledge of Proskauer’s role in the invest-
mentschemebefore decidingtoinvestinthe
digital options scheme, the court affirmed
the dismissal of the securities claim.
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Increased Form 1099
Reporting

Section 9006 of the recently enacted, and
highly controversial, Patient Protection and
Affordable Care Act amended and broad-
ened Internal Revenue Code Section 6041 to
require, beginning in 2012, all companies to
useForm 1099toreportpaymentsto vendors
of $600 or more in any given tax year. The
Small Business Jobs Act of 2010, signed
by President Obama in September, while
extending the SBA’s America’s Recovery
Capital Loan Program and establishing
additional small business loan funds and
incentives, offset a portion of the bill’s costs
by furtheramending Internal Revenue Code
Section 6041 to require that, beginning in
2011, personsreceivingrental incometouse
Form 1099 to report payments to a vendor
of $600 in a given tax year made with re-
spect to expenses in maintaining the rental
property. These two provisions are feared
to create a heavy reporting burden, and two
failed attempts have already been made in
the Senate to repeal or soften the reporting
requirement. Congress hasnow recessed for
the election cycle, and no recourse appears
to be presently forthcoming.

State: Department of
Revenue Audit Protest
Bureau

The Louisiana Department of Revenue
has instituted a new Audit Protest Bureau

(APB), intendedtoprovidetaxpayers withan
opportunity to appeal certain audit findings

to an independent, impartial administrative
authority before afinal assessment is issued.
The department cited La. R.S. 47:1563 as
statutory authority for creation of this new
division. The APB will handle certain mat-
ters previously handled by the department’s
Field Audit Services Division. A taxpayer,
unsatisfied with the decision ofthe APB, still
retains its rights to appeal to the Board of
Tax Appeals or to pay the tax under protest
and file a lawsuit in district court.

To obtain an APB hearing, a taxpayer
must submit a completed protest petition
within 30 days from the date of the Notice of
Proposed Tax Due. The protest petition must
identify relevant facts, outstanding issues
and the reasons that the taxpayer disputes
the proposed assessment, and should cite
relevant statutes, cases and other authority
in support of the taxpayer’s position. Hear-
ings, which are informal, may be conducted
by telephone, and no transcript is made of
the proceeding. The department does not
intend for decisions of the APB to have
precedent beyond any particular case under
consideration, and taxpayers may be asked
to sign agreements to suspend prescription
in connection with a protest.

The APB will not consider all protests that
maybemade. TheAPBwillnotconsidercases
inwhichfraudulentorcriminal behaviorissus-
pected or ascertained; where the department
is committed to litigate on an issue or where
constitutional issues are involved; where the
department has issued a Revenue Ruling;
where the only issue is collectability; where
the protest is untimely; and in other instances
specified by the department.

Local: Assessor Lacks
Standing to Challenge

In Gisclair v. Louisiana Tax Commis-
sion, 10-0563 (La. 9/24/10), 44 S0.3d 272,
the Louisiana Supreme Court held that
a parish assessor does not have standing
to challenge the constitutionality of the
Louisiana Tax Commission’s valuation
of public service property. In Gisclair, the
assessor complained that the Tax Com-
mission improperly recognized certain tax
exemptionsinits determination thatreduced
the taxes to be paid to the parish. The court
rejected the assessor’s position that La.
R.S. 47:1998(C), which gives assessors
the authority to sue to protect the interest
of the state, permitted the instant lawsuit.
The court held that 47:1998(C) authorized
suits only with respect to assessments by
local assessors and did not apply to the Tax
Commission’sassessmentof public-service
property. Although a local assessor may be
made a party to such a suit, the sole right to
bring a lawsuit challenging a Tax Commis-
sion determination is granted to taxpayers
under La. R.S. 47:1856(G).

—Jaye A. Calhoun

Member, LSBA Taxation Section
and

Jeffrey P. Good

McGlinchey Stafford, PL.L.C.
601 Poydras St., 12th Flr.

New Orleans, LA 70130

TS TN
Need some HELP managing your law office?

The Louisiana State Bar Association (LSBA) has established the Law Office Management Assis-
tance Program (LOMAP, for short). This program is designed to assist lawyers in increasing the
quality of the legal services they provide.

Questions or comments about LOMAP may be sent to Shawn L. Holahan, shawn.holahan@Isba.
org or call (504)619-0153 or (800)421-5722, ext. 153.

And don’t forget about the LSBA’s other programs assisting lawyers...
Fastcase for free online legal research, accessible from the LSBA’s home page, www.lsba.org.

Lawyer Fee Dispute Resolution Program for quick, inexpensive, informal and final resolution
of attorney/client and attorney/attorney fee disputes. Contact Bill N. King at bking@Isba.org or
call (504)619-0109 or (800)421-5722, ext. 109.

Ethics Advisory Service for confidential, totally free ethics advice and opinions to each of its
licensed members in good standing. Contact Richard P. Lemmler, Jr. at rlemmler@Isba.org or
call (504)619-0144 or (800)421-5722, ext. 144.

i ' o For more information on all of the LSBA’s programs, go to www.Isba.org.
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for members only!

featuring

David Ball &

Don C. Keenan

Two of the authors of the wildly popular
Reptile: The 2009 Manual of the Plaintiff’s Revolution

Windsor Court Hotel e New Orleans
To register call 225-383-5554 or visit www.lafj.org.
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This popular four-track conference features national and regional speakers
who will deliver: substantive law updates, law technology tips, law practice
management information, and quality of life topics.
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Advance Registration (until Jan. 14, 2011)
Regular Registration (until Feb. 21, 2011)
On-Site Registration

Flash Drive with Conference Materials
*The fee includes electronic course materials, conference attendance and coffee/refreshment breaks.

Cancellation of registration must be received in writing by the LSBA no later than February 14, 2011. Timely cancellations
will result in a full refund, less a $25 administrative charge. Absolutely no refunds after February 14, 2011.

The LSBA is providing an electronic version of the conference materials for attendees to download. The electronic
materials will be made available in advance of the conference via links sent by e-mail. Internet access will not be available §
at the conference. THE LSBA WILL NOT HAVE PRINTED MATERIALS FOR PARTICIPANTS. See F. A. Q. on website
for more information.
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“TAWYERS

Play Fair and Be Nice
By Alainna R. Mire

Professionalism.
What does it mean?
How does someone
behave profession-
ally? Even after at-
tending a number
of continuing legal
education classes on
ethics and profes-
sionalism, I still go
back to my definition.
In the simplest of terms, I believe that be-
ing professional is to abide by the golden
rule and “do unto others as you would have
them do unto you.” Basically, “be nice.”
Unfortunately 1 have realized that the
older I get, the more I see and meet “not
sonice” or unprofessional people. I often
wonder why that is and have come to the
conclusion that many allow their drive for
success or status to block the part of their
brains that holds the lessons learned from
kindergarten, such as sharing and being
polite. For that matter, does it really hurt
tosay “good morning” when walking into
the office at 8:30 a.m.? No, it doesn’t, but
for some people, it is torture.

The ABAModel Rules of Professional
Conduct Preamble 5 states:

Alainna R. Mire

Alawyer s conduct should conform
to the requirements of the law, both
in professional service to clients
and in the lawyer’s business and
personal affairs. A lawyer should
use the law’s procedures only for
legitimate purposes and not to ha-
rass or intimidate others. A lawyer
should demonstrate respect for the
legal system and for those who serve

‘ MESSAGE... SPOTLIGHT... AFFILIATES

CHAIR’S MESSAGE

it, including judges, other lawyers
and public officials. While it is a
lawyer’s duty, when necessary, to
challenge the rectitude of official
action, it is also a lawyer’s duty to
uphold legal process. (Emphasis
added.)

So, thenexttime youare inadeposition
withrude opposing counsel or the judge is
denying all your motions, just remember
to uphold the rules of the profession and
kindergarten. Play fair and be nice.

YOUNG LAWYERS

SPOTLIGHT

Catherine Saba Giering
Baton Rouge

The Louisiana
State Bar Associa-
tion’s Young Law-
yers Section (LSBA
YLS) is spotlighting
young lawyer Cath-
erine (Cathy) Saba
Giering.

Giering was born
in Portland, Ore., but
she calls Winnsboro,
La., home. After
graduating from Louisiana State Uni-
versity in 1996 with a major in English
and a double minor in Russian studies

Catherine Saba
Giering

Continued next page

§
I.I" - uu

Southeast Louisiana Leg

The New Orleans Bar Association’s Young Lawyers Section sponsored its annual Health and Legal Fair
in October at Touro Infirmary in New Orleans. Attorney volunteers offered free legal assistance and
materials to the public. The focus was on health and legal issues, including living wills, medical powers
of attorney and related matters. Volunteers were from private firms, the Pro Bono Project and Southeast
Louisiana Legal Services. The Southern Eye Bank and the Louisiana Organ Procurement Agency were
on hand to assist with organ and tissue donations. A grant from the American Bar Association helped
fund the event. Seated from left, Katy M. Caraway, Jacqueline L. Childers, Renae Davis, Margaret
Kuklewicz and Ayanna R. Lee Butler. Standing from left, Christopher K. Ralston, Stephanie V. Lemoine,
Mark A. Moreau, Linton W. Carney, Conrad Meyer, Megan C. Misko and Michael J. Ecuyer.

Louisiana Bar Journal Vol. 58, No. 4 279
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and business administration, she attended
LSU Paul M. Hebert Law Center. She
received her JD degree in 1999 and began
practicing with Laborde & Neuner. In
2004, she joined the Baton Rouge firm
of Crawford & Lewis and was named
partner in 2008.

She is the 2010 chair of the Baton
Rouge Bar Association’s (BRBA) Young
Lawyers Section Council. The BRBA is
extremely active, and Giering and the
council have strived to increase young
lawyer participation in several BRBA
activities, including the Bench/Bar Con-
ference, luncheon meetings, Cocktails
with the Court, Opening of Court in the
fall and Belly Up to the Bar.

Giering serves on the Junior League
of Baton Rouge and is the current Policy
Governance chair. She is also a supporter
of the downtown YMCA and is a past
chair of the Charles Lamar YMCA board
of directors.

Her LSBA YLS activities include
serving on a law school professionalism
orientation panelin 2005, serving asahigh
school essay contest competition judge
in 2006, and serving as a member of the
YLS Awards Committee in 2007.

Her husband, Edmund Giering, also
practices law in Baton Rouge. They are
the parents of a son and a daughter.

Giering said that the greatest influence
her mentors have had on her is teaching
her the value of a strong work ethic and a
job well done. She also cites her father’s
positive attitude as inspiration. She has in-
herited her father’s positive attitude. That
positive attitude and strong work ethic are
evident in everything she does.

The St. Tammany Young Lawyers Association presented its first “Day at the Court” program in October.
During the event, students from the law studies class at Covington High School spent the day at 22nd

Judicial District Court.

St. Tammany Young Lawyers Association
Receives Award for “Day at the Court”

The St. Tammany Young Lawyers As-
sociation was the recipient of the 2009-10
Louisiana State Bar Association Young
Lawyers Section (LSBA YLS) Council’s
Local Affiliate Support Award in connection
withitsfirst“Dayatthe Court” program, said
Allison L. Becknell, chairofthe LSBAYLS
Local Affiliates Outreach Committee.

In October, 25 students from the law
studies class at Covington High School
spentthe day at22nd Judicial District Court.
The studentsattended Drug Court, observed
trials, toured the Justice Center, and partici-
pated in a panel discussion with a judge, an
assistant district attorney, a public defender
and a sheriff’s officer. The day provided
students with the unique opportunity to
observe firsthand all aspects of the 22nd
Judicial District Court.

Thepurposeofthe LSBAYLS Council’s
Local Affiliate Support Awardisto help local
affiliates fund existing local programs, to en-
courage the development of new programs,

and to strengthen the relationship between
the YLS Council and its local affiliates.

St. Tammany young lawyers helping to
organize the “Day at the Court” program
were Nancy Brechtel, Elizabeth Sconzert,
Gino Forte, Lauren Hudson, Klint Beckend-
orff, Anna Wong and Jesse Wimberly III.

The St. Tammany Young Lawyers Association
presented its first “Day at the Court” program
in October. Among those helping to organize the
event were, from left, Gino Forte, Klint Beckend-
orff, Elizabeth Sconzert and Nancy Brechtel.

Get the latest Young Lawyers Section news online

Gortorwwwrilsbarorg/YIES

The Young Lawyers Section Web site is a public service of the LSBA
providing YLS information to the public and communicating with Y
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Nomination Deadline is March 4, 2011: Young Lawyers Section Awards Nomination Form

The Young Lawyers Section is accepting nominations for the following awards:

* Michaelle Pitard Wynne Professionalism Award. This award is given to a young lawyer for commitment and dedication to upholding
the quality and integrity of the legal profession and consideration towards peers and the general public.

¢ Qutstanding Young Lawyer Award. This award is given to a young lawyer who has made outstanding contributions to the legal
profession and his/her community.

¢ Service to the Public Award. This award is given to a local affiliate organization that has implemented a program or provided a service
to that local community by which the non-attorney public has been helped.

¢ Service to the Bar Award. This award is given to a local affiliate organization that has implemented a program or provided a service that
has benefited and/or enhanced the attorney community in that area.

* YLS Pro Bono Award. This award is given to a young lawyer for commitment and dedication to providing pro bono services in his/
her community.

All entries must include a nomination form, which may not exceed 10 pages. In addition, entries should include a current photo and
résumé of the nominee, newspaper clippings, letters of support and other materials pertinent to the nomination. Nomination packets must
be submitted to Barbara Bell Melton, Chair, LSBA Young Lawyers Section Awards Committee, Ste. 203, 1412 Centre Court,
Alexandria, LA 71301. Any nomination packet that is incomplete or is not received or postmarked on or before March 4, 2011, will not
be considered. Please submit detailed and thorough entries, as nominees are evaluated based on the information provided in the nomination
packets. All winners will be announced at the Louisiana State Bar Association Annual Meeting in Las Vegas, Nev., in June 2011.

1. Award nominee is being nominated for: (Individuals/local affiliate organizations may be nominated for more than one award. Please check all
that apply. Candidates will only be considered for the award(s) for which they have been nominated.)

_____ Michaelle Pitard Wynne Professionalism ___ Outstanding Young Lawyer
_Service to the Public _ Service to the Bar
_ YLS Pro Bono

2. Nominator Information:

Name

Address/State/Zip

Telephone/Fax

E-mail

3. Nominee Information:
Name
Address/State/Zip
Telephone/Fax
E-mail

Birth Date
Marital Status/Family Information

4. Describe the nominee’s service to the public for the past five years (or longer, if applicable). Include details as to the nature of the service,
value to the public, amount of time required, whether nominee’s activities are a part of his/her job duties, and other pertinent information.

5. Describe the nominee’s service to the Louisiana State Bar Association Young Lawyers Section for the past five years.
6. Describe the nominee’s service to the legal profession for the past five years.

7. Describe the nominee’s particular awards and achievements during his/her career.

8. Provide a general description of the nominee’s law practice.

9. Describe what has made the nominee outstanding (answer for Outstanding Young Lawyer Award only).

10. Has the nominee overcome challenges (handicaps, limited resources, etc.)?

11. Why do you believe your nominee deserves this award?

12. Provide other significant information concerning the nominee.

For more information, contact Barbara Bell Melton at (318)619-7755 or e-mail p.melton@fairclothlaw.con.
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Attorney Ariel Campos presented a Constitution
Day program at Our Lady of Fatima School.

‘ CONSTITUTION DAY

]  —
Attorney Lance Harwell presented a Constitu-
tion Day program at Patrick Taylor Science and
Technology Academy.

— NI E ¥ |
Judge Danny Ellender presented a Constitu-
tion Day program at Jesus the Good Shepherd
School.

Lawyers/Judges in the Classroom Program
Participants Celebrate Constitution Day

On Sept. 17, 1787,42 of the 55 delegates
to the Constitutional Convention held their
final meeting. Only one item of business
occupied the agenda that day: to sign the
Constitution ofthe United States of America.
The signing of the Constitution — a docu-
ment designed to clearly define and sepa-
rate the powers of the central government,
the powers of the states, the rights of the
people, and how the representatives of the
people should be elected — is celebrated
across the nation every year on Sept. 17.
In observance of Constitution Day, the
Lawyers in the Classroom/Judges in the
Classroom programs organized 70 in-school
presentations statewide by members of the
legal community. Nearly 2,500 students
participated in these activities.

Constitution Day presenters included:
Rep. Damon Baldone, Judge Randall

Judge June Berry Darensburg presented a Con-
stitution Day program at Woodmere Elementary
School.
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Bethancourt, Chuck Bourque, Judge Guy
Bradberry, Eirleen Brown, Ariel Campos,
Kelly Carmena, Sandy Clause, Judge June
Berry Darensburg, Louis DiRosa, Penny
Douciere, Judge Danny Ellender, J. Albert
Ellis, Roy Fletcher, David Green, Spencer
Gulden, Lance Harwell, Jim Hautot, Eden
Heilman, Ingrid James, Judge Andrea
Janzen, Bernadine Johnson, Judge Pamela
Johnson, Judge Charles Jones, Judge Patricia
Koch, Holly Lamarche, Molly McEacharn,
BenMiller, Ashley Nichols, David Peterson,
Judge Robin Pittman, Robert Shadoin, Er-
nestine Trahan, Judge Jane Triche-Milazzo,
Frank Wagar, Judge Zorraine Waguespack,
Henry Walker and Zachary Wool.
Participating schools included: A.C.
Steere Elementary, Barbe High, Belaire
High, Belle Chasse Middle, Clearwood
Junior High, Coteau Bayou Blue, Delhi

Judge Randall Bethancourt presened a Con-
stitution Day program at Coteau Bayou Blue
School.

Elementary, E.C. Pittman, Early College
Academy, EleanorMcMain Secondary, Fair-
field Elementary Magnet, Galvez Middle,
GlenOaks High, Hadnot-Hayes Elementary,
Harriet Ross Tubman Charter, I.A. Lewis,
Independence Middle, Istrouma High,
James Singleton Charter, Jesus the Good
Shepherd, Lafayette High, Lee Road Junior
High, Lincoln Elementary, Madison James
Foster Elementary, Mulberry Elementary,
Myrtle C. Thibodeaux Elementary, Newton
Smith Visual & Performing Arts Middle, Our
Lady of Fatima, Our Lady of Prompt Suc-
cor, Park Forest Elementary, Patrick Taylor
Science and Technology Academy, Quest,
Romeville Elementary, Sarah T. Reed High,
Scottlandville Pre-engineering Academy, St.
Anthony of Padua, Sulphur High, Dufrocq,
and Woodmere Elementary.

The Louisiana Center for Law and Civic
Education (LCLCE) partners with the Loui-
siana State BarAssociationand the Louisiana
District Judges Association to bring lawyers,
judges, legislators and educators together
to deliver exciting, interactive, law-related
presentations to Louisiana schools through
the Lawyers in the Classroom/Judges in the
Classroom programs. Formore information
on the programs, visit the LCLCE website,
www.lalce.org.



JUDICIAL,

By Robert Gunn, Louisiana Supreme Court ‘ APPOINTMENTS... IN MEMORIAM

Appointments

» 5th Circuit Court of Appeal Judge
Fredericka H. Wicker was reappointed, by
order of the Louisiana Supreme Court, to
the Louisiana Judicial College’s Board of
Governors for aterm of office which began
Oct. 1 and will end on Sept 30, 2013.

» Pineville City Court Judge Phillip
J. Terrell was appointed, by order of the
Louisiana Supreme Court, to the Louisiana
Judicial College’s Board of Governors fora
term of office which began Oct. 1 and will
end on Sept. 30, 2013.

» Wayne J. Lee was reappointed, by
order of the Louisiana Supreme Court, to
the Mandatory Continuing Legal Educa-
tion Committee for a term of office which
begins on Jan. 1, 2011, and will end on
Dec. 31, 2013.

» Gordon L. James was appointed, by
order of the Louisiana Supreme Court, to
the Mandatory Continuing Legal Educa-
tion Committee for a term of office which
begins on Jan. 1, 2011, and will end on
Dec. 31, 2013.

» Monique Babin Clement, James G.
Dalferes and Chauntis T. Jenkins were ap-

pointed, by order of the Louisiana Supreme
Court, to the Louisiana Board of Legal
Specialization for terms of office which
will end on June 30, 2013.

» Charles V. Cusimano III was ap-
pointed, by order of the Louisiana Supreme
Court, to the Louisiana Judicial Campaign
Oversight Committee for a term of office
ending on April 21, 2014.

Deaths

P Retired 21st Judicial District Court
Judge Joseph E. (Joe Eddie) Anzalone,
Jr., 75, died Oct. 1, 2010. He earned his
undergraduate degree from Southeastern
Louisiana College in 1957 and his LLB
degree from Loyola University in 1964,
where he was elected to Alpha Sigma Nu,
National Jesuit Honor Society, in 1963.
From 1963-64, he served as law clerk to
4th Circuit Court of Appeal Judge Luther
Hall. In 1974, he was a delegate to the
Louisiana Constitutional Convention. He
began service on the bench in 1985 and
retired in 1990.

P Retired 15th Judicial District Court
Judge Hugh Ellis Brunson, 83, died Oct.

5, 2010. He graduated from Louisiana
State University in 1949 and earned his JD
degree from LSU Law School in 1951. He
also graduated from the United States Air
Force’s Air Command and Staft School. A
decorated veteran of World War II and the
Korean Conflict, he served as a research
specialist with the Louisiana Legislative
Council, funding director for the Acadia
Parish Indigent Defender Program and as-
sistant districtattorney for the 15th Judicial
District. In 1976, he began his service as
judge of the 15th Judicial District Court
and served until his retirement in 1996. He
served as president and Executive Com-
mittee member of the Louisiana District
Judges Association. He was a member of
the American Judges Association and the
National Council of State Trial Judges.
He served on the Louisiana State Law
Institute, the Judicial Ethics Committee,
the Louisiana Judicial College’s Board of
Governors, the Governor’s Drug Preven-
tion Program, the Children’s Code, the
Louisiana Supreme Court’s Time and
Standards Committee, and the Science and
Technology Committee of the Louisiana
Supreme Court’s Judicial Council.
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Member Services

The mission of the Louisiana State Bar Association (LSBA) is to assist and serve its
members in the practice of law. The LSBA offers many worthwhile programs and
services designed to complement your career, the legal profession and the community.

In the past several

diverse and competitive.

years,
experienced many changes. The LSBA has kept up with those
changes by maturing in structure and stature and becoming more

the legal profession has

For more information,
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deLaup, Miranda & Enright, L.L.C., in
Metairieannounces that AimeeA. Scheuer-
mann has joined the firm as an associate.

Deutsch, Kerrigan & Stiles, L.L.P., in New
Orleans announces that David M. Geerken
has joined the firm as an associate.

Brett M. Dupuy announces the relocation
of his law office, Brett M. Dupuy, P.L.C,,
to the Poydras Center, Ste. 2750, 650 Poy-

Monica
Griffith-Braud

Troy Houston Julian R. Murray, Jr.

Middleton IV
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‘ LAWYERS ON THE MOVE . . . NEWSMAKERS

dras St., New Orleans, LA 70130; phone
(504)523-2266.

NanRoberts Eitel hasjoined the office of the
U.S. Department of Justice in Washington,
D.C.,workingas associate general counsel
for Chapter 11 in the Executive Office for
U.S. Trustees.

Hymel, Davis & Petersen, L.L.C., in Baton
Rouge announces that Joseph E. Black-
well has joined the firm.

Irwin Fritchie Urquhart & Moore, L.L.C.,
announces that Kelly E. Brilleaux has
joined the firm’s New Orleans office as
an associate.

Derren S. Johnson & Associates, A.P.L.C.
in Baton Rouge announces that Monica
Griffith-Braud has joined the firm.

Robein, Urann, Spencer, Picard & Cange-
mi, A.PL.C., in Metairie announces that
Paula M. Bruner has joined the firm.

James M. Fantaci Anthony M. Fazzio

Aimee A.
Scheuermann

Frank X. Neuner, Jr.

Seale, Smith, Zuber & Barnette, L.L.P,
in Baton Rouge announces that Willie
G. Johnson, Jr. has become a partner in
the firm.

Roger A. Stetter announces the relocation
of his law offices to the Whitney National
Bank Building, Ste. 1435, 228 St. Charles
Ave., New Orleans, LA 70130; phone
(504)524-9100.

Stone Pigman Walther Wittmann, L.L.C.,
in New Orleans announces that Maggie
A. Broussard has joined the firm as an
associate.

Taylor, Porter, Brooks & Phillips, L.L.P., in
BatonRougeannouncesthat Troy Houston
Middleton IV has joined the firm as an
associate.

Woodley Williams Law Firm, L.L.C., in
Lake Charles announces that Jeffery D.
Fruge and Ann M. McSpadden have joined
the firm as associates.

Continued next page

Willie G.
Johnson, Jr.

David R. Sherman Roger A. Stetter



M. Thomas (Tom) Arceneaux, vice
president of the firm Blanchard, Walker,
O’Quin & Roberts, P.L.C., in Shreveport,
was installed as president of the Louisiana
City Attorneys Association. Also, the firm
announces that it has been awarded recer-
tification in Meritas, a global alliance of
business law firms.

Mark C. Surprenant, a partner in the New
Orleans office of Adamsand Reese, L.L.P,,
has been appointed as the 2010-11 chair
of the Louisiana State Committee of the
American College of Trial Lawyers.

John Wood An-
thony of Bogalusa
died Oct. 20 after a
long illness. He was
90. Born in 1920 in
New Orleans, he at-
tended Fortier High
School and Tulane
University. He gradu-
ated from Tulane
Law School in 1942,
where he was Order of the Coif and civil
law editor of the Tulane Law Review. He
servedas staff sergeantin Army Intelligence
during World War II. He moved to Bogalusa
in 1946 and joined the Talley Law Firm.
He was affiliated with the firm of Talley,
Anthony, Hughes & Knight, L.L.C., until
1989. Active in his community, he served
onthe Washington Parish Library Board for
26years, chairing the board for 16 years. He
served as president of the Washington Par-
ish Bar Association and the Kiwanis Club,
commander of the American Legion Post
24, and chair ofthe Welfare Advisory Board
and the Washington Parish Boy Scouts of
America. He is survived by his wife, Marie
Ware Anthony, a brother, three daughters,
two grandchildren and other relatives.
Services were conducted at St. Matthews
Episcopal Church in Bogalusa.

John Wood Anthony

Charles Aubrey Snyder, a partner in the
law firm of Milling Benson Woodward,
L.L.P,, in New Orleans, died Oct. 2 in Cov-
ington. Hewas 69. Bornin 1941 in Bastrop,

he received his law
degree from Louisi-
ana State University
Law Center in 1966.
He was a member of
the American Law
Institute and served

onthe Louisiana State

Law Institute Council,

chairing numerous  Charles Aubrey
committees on law Snyder

reform. He lectured

for the Practising Law Institute and was a
continuing legal education speaker for the
Louisiana State Bar Association, the Insti-
tute on Mineral Law and the National Busi-
ness Institute. He served as board president
of the Historic New Orleans Collection, on
the New Orleans Museum of Art board of
trustees and on the Dean’s Council of the
A.B. Freeman School of Business at Tulane
University. He was president of Temple
Sinai, a member of the City Park Board of
Commissioners and a past member of the
governing boards of the United Way and
its Agency Relations Committee, Touro
Infirmary, the New Orleans Speech and
Hearing Center and the Friends of City
Park. He is survived by his wife, Sharon
Rae Veta Snyder, three children and four
grandchildren.

PUBLICATIONS

The Best Lawyers in America 2011

Chehardy, Sherman, Ellis, Murray,
Recile, Griffith, Stakelum & Hayes,
L.L.P. (Metairie): James M. Fantaci,
Julian R. Murray, Jr. and David R.
Sherman.

Anthony Fazzio, L.L.C. (Lafayette):
Anthony M. Fazzio.

Laborde & Neuner (Lafayette): Frank
X.Neuner, Jr., Baton Rouge Area Maritime
Lawyer of the Year, 2011.

Liskow & Lewis, P.L.C. (Lafayette,
New Orleans, Houston, Texas): Donald R.
Abaunza, Marguerite L. Adams, Robert S.
Angelico, John Anjier, George Arceneaux
III, Wm. Blake Bennett, Thomas Beron,
James A. Brown, George Deneégre, Jr.,
James C. Exnicios, S. Gene Fendler, Joseph
C. Giglio, Jr., Don K. Haycraft, Robert E.
Holden, JonathanA. Hunter, R. Keith Jarrett,
PhillipK. Jones, Jr., Gene W. Lafitte, David
W. Leefe, Thomas B. Lemann, Marilyn C.

Louisiana Bar Journal

Maloney, James N. Mansfield I1I, Thomas
J. McGoey II, Robert B. McNeal, Joe B.
Norman, William W. Pugh, Richard W.
Revels, Jr., Leon J. Reymond, Jr., George
H. Robinson, Jr., RobertA. Seale, Ir., Law-
rence P. Simon, Jr., Randye C. Snyder, John
M. Wilson and John D. Wogan.

McGlinchey Stafford, P.L.L.C.
(Baton Rouge, New Orleans): Richard
A. Aguilar, Rodolfo J. Aguilar, Jr., Brad
J. Axelrod, Samuel A. Bacot, Stephen P.
Beiser, Jaye A. Calhoun, Rudy J. Cerone, R.
Keith Colvin, Katherine Conklin, Richard
A. Curry, Larry Feldman, Jr., Michael D.
Ferachi, R. Marshall Grodner, Deborah
D. Harkins, Mary Terrell Joseph, Bennet
Scott Koren, Kathleen A. Manning, Kai D.
Midboe, Colvin G. Norwood, Jr., Jay M.
O’Brien, Erin Fury Parkinson, R. Andrew
Patty IT, Anthony Rollo, Michael H. Rubin,
Stephen P. Strohschein, Susan M. Tyler,
KennethA. Weiss, Dan E. West, Constance
Charles Willems, David S. Willenzik and
Henri Wolbrette II1.

Taylor, Porter, Brooks & Phillips,
L.L.P. (Baton Rouge): W. Shelby McK-
enzie, Baton Rouge Insurance Lawyer of
the Year, 2011.

une/July
Aug./Sept. 2011

pri
June 3, 2011

B

Announcements are published free of
charge for members of the Louisiana
State Bar Association. Members may
publish photos with their announce-
ments at a cost of $50 per photo.
Send announcements, photos and
photo payments (checks payable to
Louisiana State Bar Association) to:

Publications Coordinator
Darlene M. LaBranche,
Louisiana Bar Journal,

601 St. Charles Ave.,
New Orleans, LA 70130-3404
or e-mail dlabranche@]lsba.org.
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CLASSIFIED

CLASSIFIED NOTICES

Standard classified advertising in our regu-
lar typeface and format may now be placed
in the Louisiana Bar Journal and on the
LSBA Web site, LSBA.org/classifieds.
All requests for classified notices must
be submitted in writing and are subject
to approval. Copy must be typewritten
and payment must accompany request.
Our low rates for placement in both are
as follows:

CLASSIFIED ADS

Contact Krystal L. Bellanger at
(504)619-0131 or (800)421-LSBA,
ext. 131.

Non-members of LSBA

$85 per insertion of 50 words or less
$1 per each additional word

$20 for Classy-Box number

Members of the LSBA

$60 per insertion for 50 words or less

$1 per each additional word

No additional charge for Classy-Box
number

Screens: $25
Headings: $15 initial headings/large type

BOXED ADS

Boxed ads must be submitted camera ready
by the advertiser. The ads should be boxed
and 2%” by 2" high. The boxed ads are $70
per insertion and must be paid at the time of
placement. No discounts apply.

DEADLINE
For the April issue of the Journal, all classified
notices must be received with payment by Feb.18,
2011. Check and ad copy should be sent to:
LOUISIANA BAR JOURNAL
Classified Notices
601 St. Charles Avenue
New Orleans, LA 70130

RESPONSES
To respond to a box number, please address
your envelope to:

Journal Classy Box No.

c/o Louisiana State Bar Association

601 St. Charles Avenue

New Orleans, LA 70130
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POSITIONS OFFERED

Curry & Friend, P.L.C., a growing New
Orleans CBD/Northshore AV-rated defense
firm is currently seeking a med mal at-
torney. Must have excellent organizational
skills, A/V rating and med mal experience
preferred. The firm offers excellent work en-
vironment, competitive salary and benefits.
Sendrésumé, writing sample and references
to amyroberts@curryandfriend.com.

The Office of Jon C. Thornburg, Chapter
13 bankruptcy trustee, Alexandria, La., is
seeking applications for the position of staff
attorney. Applicants must be licensed to
practice law in the state of Louisiana. Duties
include, but are not limited to, conducting
meetings of creditors; preparing pleadings
that will include motions, oppositions and
responsestatements; legal researchand writ-
ing; discovery; litigation; court appearances
and other duties as necessary. Litigation and
bankruptcy experience are preferred. The
position will be filled as quickly as possible.
References will be requested prior to selec-
tion. Salary commensurate with experience.
The office provides excellent health, retire-
mentandotherbenefits. Résumés willbekept
confidential and can be submitted by e-mail
to jon@ch13alex.com or mailed to: Jon C.
Thornburg, Chapter 13 Bankruptcy Trustee,
P.O. Box 1991, Alexandria, LA 71309.

AV-rated maritime and insurance defense
firm with offices in Texas and Louisiana

seeksattorneys forits Lafayette office. Great
opportunity for motivated and ambitious
self-starter who is seeking considerable
hands-on experience, a progression to
partnership commensurate with experience,
excellent compensation and fringe benefits
package. Prior admiralty and trial experi-
ence preferred. Mail confidential résumé
to: C-Box 256.

Suburban New Orleans AV-rated law
firm seeks attorney to practice in the areas
of business, transactional and business
litigation. Also seeking attorney to practice
in insurance coverage and defense. Three
years’experience preferred but will consider
other applicants with excellent academic
background. Competitive salary and benefits
package. Please send résumé to C. Brech-
tel, P.O. Box 1910, Gretna, LA 70054; fax
(504)362-5938; or e-mail [CIB@grhg.nel.
All replies held strictly confidential.

Loyola University College of Law seeks
applications forthe position ofacademic suc-
cess instructor. Loyola’s academic success
instructors work closely with individual first-
year and upper-level students to assist them
in developing and improving legal study,
writing and test-taking skills. This position
is a 12-month renewable administrative ap-
pointment commencing August 2011. This
position requires: (1) a Juris Doctor degree
from an ABA-accredited law school; (2)
a record of academic and extracurricular
success in law school; and (3) superior writ-

MISSISSIPPI ATTORNEY
CAREY R. VARNADO
Tulane Law 1976

Selected to “Best Lawyers in America”
2003-08

* Case Referrals
« Attend Depositions and Hearings

Post Office Drawer 1975
Hattiesburg, MS 39403
(601) 544-1234
cvarnado@mpvlaw.com

TCS Yiborly Fogal
CORPORATE KiITS
STOCK CERTIFICATES
EMBOSSING SEALS
STAMPS/TABBIES
WILL STATIONERY
LASER ENGRAVING

www.tcs-libertylegal.com
800-392-3720
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ten, oral and interpersonal communication
skills. Applications will be accepted until
the position is filled. Inquiries and applica-
tions should be addressed to: Professor Dian
Tooley-Knoblett, Loyola University College
of Law, 7214 St. Charles Ave., Campus Box
901, New Orleans, LA 70118.

Texas attorney, LSU Law 1985. Admitted
in Louisiana and Texas. I am available to
attend hearings, conduct depositions, act as
local counseland acceptreferrals for general
civil litigation in the Houston area. Contact
Manfred Sternberg, Jr. at (713)622-4300.

Briefwriting/legalresearch. ColumbiaLaw
School graduate; former U.S. 5th Circuitstaff
attorney; former U.S. District Court, Western
District of Louisiana, law clerk; more than
nine years of legal experience; available for
brief writing and legal research; references
andrésuméavailableonrequest. DouglasLee
Harville, Jee.harville@theharvillelawfirm|
Eond, (318)222-1700 (Shreveport).

Briefs/Legal Research/Analysis

of Unusual or Problem Cases

JD with honors, federal judicial clerk,
graduate of top 10 law school, 20 years’
experience, federal and state litigation.
Available for briefs, research, court ap-
pearances, analysis of unusual or problem
cases. References on request. Catherine
Leary, (504)436-9648, statewide services,
registered office Jefferson Parish.

Legal research/briefs, drafts of pleadings
carried out efficiently and promptly. Thirty
years’ litigation and appellate experience;
AV-rated. Résumé available on request. For
more information, contact Bonnie Zakotnik,

504)296-6011 and (504)486-6011,
(New Orleans).

Appellate briefs, motions, legal research.
Attorneys: the appellate process is your last
chance to modify or defend your judgment.
Lee AnnArcher, former Louisiana Supreme
Court clerk and Tulane Law honors gradu-
ate, offers your best chance, with superior
appellate briefs, outstanding legal research,
pinpoint record review and 20-plus years of
appellateexperience. Confidential; statewide
service; fast response. Call (337)474-4712
(Lake Charles); e—maillee@leeaarcher.coni;
visit ppww: leeaarcher:cont.

FOR RENT
COVINGTON

Executive office suites, two blocks to
Covington courthouse. Includes utilities,
cleaning, conference room, library, kitchen,
off-street parking, fax, copier and wireless
Internet. From $375/month. Owner-broker,
(985)892-0632 or (985)867-0747.

FOR RENT
NEW,ORLEANS,

Offices available,downtown building. One
Shell Square, 701 Poydras St., 41st floor,
great views. Offices rent as a suite or indi-
vidually. Excellent referral system among
lawyers. Includes receptionist, telephones,
voice mail, conference rooms and kitchen.
Walking distance of courts. Call Astrid at
(504)525-4361.

Offices on St. Charles Avenue at Julia in
architecturally renovated building. Two
suites: 879 square feet and 907 square feet.
Each suite has two private offices and secre-
tarial/reception space. Ideal for solo or two
attorneys. Secure covered parking, easy in/
out. Call (504)522-6222.

FOR RENT
SHREV.ERORI

Approximately 800-square-footrenovated
office suite available in Kings Ridge in the
heartofthe Shreveport-Bossiermetropolitan
area. 831 Kings Highway. Call (318)222-
8514 for details.

For lease. The verdict is in. There’s only
one place for business, One Canal Place
Office Tower. Convenient, easily accessible
riverfront location in New Orleans CBD.
1,000 to 89,000 square feet of contiguous
space available; unparalleled amenity
package. Contact Andrea Huseman, CCIM,
504)587-1450 orphuseman(@Corp-Realty]
E. 365 Canal St., Ste. 100, New Or-
leans. PnlyOneCanalPlace.conl.

Mid-City offices up to 1,600 square feet.
219-221 N. Clark, New Orleans. Separate
offices from $450-550 or total for $1,500/
month. Off-street parking lot. Off Canal
Street above Jeff Davis. Near street car line
and restaurants. Nice. Kathleen Cresson,
attorney, at (504)486-6666.

FORENSIC DOCUMENT
EXAMINER
ROBERT G. FOLEY

Handwriting - Typewriting  Copies
Ink/Paper Analysis & Dating

Certified & Court Qualified in
Federal, State, Municipal &
Military Courts since 1972

Phone: (318) 322-0661
www.robertgfoley.com

EXAMINER OF
QUESTIONED DOCUMENTS

WILLS « CHECKS
ALTERED RECORDS
DISPUTED SIGNATURES

MARY ANN SHERRY, CDE
Board Certified *« Court Qualified

NADE DIPLOMATE
Greater N.O. Area (504) 889-0775
Outside Greater N.O. (888) FORGERY
www.maryannsherrycde.com

Louisiana Bar Journal

Notice is hereby given that Jean Marie
Lacobee intends on petitioning for reinstate-
ment/readmission to the practice of law. Any
person(s) concurring with or opposing this
petition must file notice of same within 30
days with the Louisiana Attorney Disciplin-
aryBoard, Ste. 310,2800 Veterans Memorial
Blvd., Metairie, LA 70002.

Notice is given that Kervin W. Doyle in-
tends on petitioning for reinstatement to the
practice of law. Any person(s) concurring
with or opposinghis petition must file notice
within 30 days with the Louisiana Attorney
Disciplinary Board, Ste. 310, 2800 Veterans
Memorial Blvd., Metairie, LA 70002.

Computer Forensic Examiner

Court Qualified Expert Witness
Caddo, 1st Judicial District
Federal, W. District of LA

EnCase Certified Examiner

D. Wesley Attaway
318-797-4972 or 393-3289 (cell)
wes@attawayinterests.com
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NEWS

Averill Selected for
Supreme Court Judicial
Administrator’s Post

Attorney Timothy
F. Averill has been se-
lectedtoserveas Loui-
siana Supreme Court
judicial administrator,
fillingthepositionafter
20 years of service
as a deputy judicial
administrator/general
counsel for the court,
the Louisiana Supreme
Courtannounced. Hereturned to the courton
Dec. 13, 2010, to begin his service.

Averillreceived hisBAdegree in English
from James Madison University in 1979
and his MPA degree from the University
of Alabama in 1980. He received his law
degree from Loyola University Law School
in 1985.

He was a law clerk and then an attorney
forthelaw firm Abbott, Webb, Best & Meeks
in New Orleans before serving a one-year
clerkship for Louisiana Supreme Court
Justice Pascal F. Calogero, Jr. in 1986. From
1987-89, he practiced admiralty law at the
New Orleans law firm of Phelps, Dunbar,
Marks, Claverie & Sims. In 1989, he began
service as general counsel in the Judicial
Administrator’s Office of the Louisiana
Supreme Court. He served in this position
until 2008 when he was selected to partici-
pate in the United States Supreme Court’s
Fellows Program in Washington, D.C. For
two years, he was assigned to the Admin-
istrative Office of the United States Courts.
Since returning to New Orleans earlier in
2010, he has worked in the law office of
retired Chief Justice Calogero, providing
legal representation in appellate, lawyer
discipline and bar admission matters.

A

Timothy F. Averill
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Collins, Louisiana Supreme Court Judicial
Administrator, Announces Retirement

Hugh M. Collins,
Ph.D.,judicial admin-
istrator of the Louisi-
ana Supreme Court,
will retire effective
Jan. 3, 2011, after 36
years of service to the
state judiciary.

Under Collins’
stewardship, the Of-
ficeofJudicial Admin-
istrator has grown to include oversight of
several award-winning, good-government
initiatives and departments, including the
Louisiana Supreme Court Drug Court
Program, the Children and Families Depart-
ment, the Community Relations Depart-
ment, the Court Management Information
Systems Department and the Louisiana
Protective Order Registry.

Collins received a BS degree in math-
ematics from Boston College in 1966 and
his Ph.D. in mathematics from Tulane
University in 1971. In 1980, he graduated
from the National Center for State Court’s
Institute for Court Management. He is a
Fellow of the Institute of Politics at Loyola
University. From 1972-78, he was a consul-
tant to the superintendent and the Research

Hugh M. Collins

and Planning Division of the New Orleans
Police Department.

In 1974, Collins joined the staff of
the Louisiana Supreme Court Judicial
Administrator’s Office as deputy judicial
administrator for systems analysis. In 1980,
he became chief deputy administrator and
deputy chief executive officer of the Judi-
ciary Commission of Louisiana. In 1987, he
was designated acting judicial administrator
ofthe Louisiana Supreme Courtand, in 1988,
was appointed judicial administrator. He is
currently the chief executive officer of the
Judiciary Commission of Louisiana.

He served in leadership positions for
several professional organizations, including
the Conference of State Court Administra-
tors (COSCA), the National Association
for Court Management and the Forum on
the Advancement of Court Technology. In
2009, he became chair of the FBI Criminal
Disposition Task Force.

Collinsistherecipient of several awards,
including the 1990 Distinguished Service
Award from the National Center for State
Courts (NCSC), the 1999 Glenn R. Winters
Award from the American Judges Associa-
tion and the 2007 Kenneth Palmer Award
from COSCA.

SULC Recommended for AALS Full Membership

The Executive Committee of the Asso-
ciation of American Law Schools (AALS)
voted to recommend that Southern Uni-
versity Law Center (SULC) be admitted to
full membership in the association, Chan-
cellor Freddie Pitcher, Jr., announced.

The Nov. 11 vote in Washington, D.C.,
followed presentations by Pitcher and SULC
Professors Evelyn L. Wilson and Nadia E.
Nedzel. AALS Executive Director Susan
Prager said the committee will present its
recommendation to the House of Repre-
sentatives at the AALS Annual Meeting in

January 2011 in San Francisco, Calif.

“The AALS Executive Committee’s
vote and recommendation to the House of
Representatives is an external validation of
the quality of our program of legal educa-
tion,” Pitcher said.

The AALS, a nonprofit educational as-
sociation of 171 law schools representing
more than 10,000 law faculty in the United
States, is a resource for the improvement of
the quality of legal education by networking
law school faculty, professional staff and
deans to information and resources.



Chief Judge Carter
Reappointed to
ABA Committee

Chief Judge Bur-
rell J. Carter of the
Louisiana 1stCircuit
Court of Appeal has
been reappointed to
the American Bar
Association (ABA)
Judicial Division’s
Ethics and Profes-
sionalism Commit-
tee.

Judge Carter has been a member of
the Louisiana judiciary since October
1974. He has served as chief judge
of the Louisiana 1st Circuit Court of
Appeal since 1999.

The Judicial Division is the judicial
voice of the ABA. Its mission is to
promote the ideals of fair and impartial
courts, provide opportunities for judicial
education and service, and enhance the
public’s confidence and trust in the ju-
diciary. The Ethics and Professionalism
Committee examines issues of ethics
and judicial responsibility affecting the
judiciary.

Judge Burrell J.
Carter

Louisiana attorney Gerald M. Woods, far right,
a member of the Poarch Band of Creek Indians,
was one of the attendees at the Governor’s 2010
New Year holiday celebrations at the Governor’s
Mansion in Baton Rouge. With Woods are
Louisiana Gov. Bobby Jindal and First Lady
Supriya Jindal.

The Coushatta Indian Tribe presented its annual continuing legal education program in April 2010
in Elton. Among the attendees for the Coushatta Round Table on Native American Affairs were, from
left, Madro Bandaries, Sandra Phillips, retired U.S. Sen. Ben Nighthorse Campbell, Coushatta Tribe
Chair Kevin Sickey and Tribe Vice Chair David Sickey.

BRAWA Hosts Judicial Forum for First Circuit

The Baton Rouge Association of
Women Attorneys (BRAWA) hosted the
only Judicial Forum held for the four
Ist Circuit Court of Appeal candidates
up for election this past October: Judge
John Michael Guidry, Judge Wilson E.
Fields, Judge Toni M. Higginbotham and
Judge Timothy E. Kelley. Attending the
September 2010 forum were 85 people,
including judges and Baton Rouge Bar

Association President Fred T. Crifasi.

BRAWA Immediate Past President
Jan M. Reeves introduced the candidates
who presented statements regarding
their qualifications. Event chair was
Denise N. Akers. BRAWA President
Teresa Hatfield and Vice President Ann
Wise also assisted on the judicial forum
committee.

e A =

The Baton Rouge Bar Association (BRBA) conducted its Law Expo trade show in September 2010.
An after-Expo reception, with a luau theme, honored contributing writers of the BRBA’s magazine,
“Around the Bar,” which is celebrating its 25th anniversary. From left, BRBA President Fred T.
Crifasi; Cherie A. Lato, co-chair of the 2010 Expo Committee; Michael E. Platte, 2011 chair of the
Law Expo Committee; Jennifer Fontenot DeCuir, co-chair of the 2010 Expo Committee; and Alana
Robert of the Camelot Club of Baton Rouge. Photo by Pamela Labbe.
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Lafayette Bar Association’s President Chuck Ziegler and his wife Flo were among the attendees at the
‘Who Dat party, held in conjunction with the Bench Bar Conference in New Orleans.

Lafayette Bar Holds Saints-Themed
Bench Bar Conference

Lafayette Bar Association’s Bench Bar Confer-
ence Chair Boyd Anderson and his wife Georgette
were among the attendees at the Black & Gold
Affair in New Orleans.

290 December 2010 / January 2011

The Lafayette Bar Association held its
annual Bench Bar Conference in New Or-
leans in September 2010, this year featuring
aNew Orleans Saints theme. The conference
allowed judges and attorneys to obtain con-
tinuing legal education credits, socialize with
Lafayette’slegal community,andenjoya fun
weekend at the Roosevelt Hotel. Although
the conference is always the premier event
for Lafayette’s legal community, this year’s
event capitalized on the city’s excitement
after the Saints’ victory during its first home
game of the season.

The attorneys and judges attending the
conference watched the Thursdaynight game
at Galatoire’s with their very own Who Dat
party. Friday’s events included a full day of
CLE withFrank X. Neuner, Jr., JamesP.Roy,
Dr. David Barzeyk, Sen. Mike Michot and
Charles B. Plattsmier speaking on various
topics. Friday evening featured a Black &
Gold Affair, with food and a jazz band.

Lafayette Bar Association
Launches New Website

The Lafayette Bar Association has an-
nounced the launch of its newly designed
and upgraded website,
. With this newly polished presence on
the Web, the site’s 1,300 unique visitors
each month can not only learn about the
association, but also can interact with it.
When members of the association visit
the site, they can register for events, re-
serve space in the mediation center, flip
through a digital version of the newslet-
ter, The Promulgator, make a donation,
and even renew their membership by
paying dues online.

For the public, the new website is
organized to help those seeking assis-
tance from the legal community access
to information and resources. Visitors
canread about the association’s sections,
committees and community outreach
programs, find an attorney using the
lawyerreferral service, or search through
the news section.

“We are now in a position where
we can reach out to an up-and-coming
generation of attorneys whose thumbs
are ever busy on smart phones and who
not only appreciate but expect online
convenience,” said Marketing Director
Ruthie Toce. “At the same time, we are
not abandoning our more traditional
communication methods. The site is not
meant to replace any other type of com-
munication but to augment practices we
already have in place.”

ANSWERS for puzzle on page 259.
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Louisiana State Bar Association President Mi-
chael A. Patterson served as a reader during the
New Orleans Red Mass. Photo by Pasos Photo
and Video.

Archbishop Gregory M. Aymond with the Arch-
diocese of New Orleans was the main celebrant

and homilist for the Red Mass. Photo by Pasos
Photo and Video.

Past presidents of the St. Thomas More Catholic
Lawyers Association served as gift bearers for
the New Orleans Red Mass, Herman L. Bastian,
Jr., Susan J. Burkenstock, Stephen P. Bruno,
Michael S. Haddad and Val P. Exnicios. Photo
by Pasos Photo and Video.

Red Mass Observances Held in New Orleans, Shreveport
Patterson, Clark, Archbishop Aymond Participate in New Orleans Red Mass

ouisiana State Bar Association
LPresident Michael A. Patterson and

Louisiana Supreme Court Associate
Justice Marcus R. Clark served as readers
for the 58th annual Red Mass on Oct. 4,
2010, at St. Louis Cathedral inNew Orleans.
Archbishop Gregory M. Aymond with the
Archdiocese of New Orleans was the main
celebrant and homilist for the Mass.

The Catholic Bishops of Louisiana and
the St. Thomas More Catholic Lawyers As-
sociation (STMCLA) sponsored the event,
which began with a processional assembly
from the Louisiana Supreme Court to the
cathedral. In the procession were Louisiana

Bishop Michael G. Duca presided over the the
18th annual Red Mass in Shreveport at Holy
Trinity Catholic Church.

Supreme Court justices, Louisiana judges
and attorneys, and others in the legal profes-
sion. The Loyola Chorale also performed
for the services.

The Red Mass, always held on the first
Monday of October, recognizes the tradi-
tional opening of the judicial year.

Followingthe Mass, the STMCLAhosted
a reception in the Supreme Court building.

Guests of STMCLA and the court were
federal administrative law judges visiting
from across the country. The judges were
scheduled to be in New Orleans in October
2005, but the conference was cancelled be-
cause of Hurricane Katrina. The conference

18th Annual Red Mass
Conducted in Shreveport

The 18th annual Red Mass in Shreve-
portwas conducted at Holy Trinity Catholic
Church. The homilist was the Rev. Mat-
thew Tyler Long, a lawyer and a member
of the Shreveport Bar Association.

Bishop Michael G. Duca, who had de-
livered the homily at the 57th annual Red
Mass in New Orleans in 2009, presided.

Donald L. Baker, age 95, a member of
the Louisiana State Bar Association for
more than 50 years, chaired the event.

Louisiana Bar Journal

was scheduled to be in Nashville, Tenn., in
October2010butwas cancelled by flooding
of the Cumberland River. Because of the
efforts of Judge Patrick McLaughlin, the
delegation of judges arrived in New Orleans
in time to participate in the Red Mass and
reception.

After the reception, the court convened
to memorialize members of the bench and
bar who died in the preceding year.

Also attending the Red Mass were New
Orleans Mayor MitchJ. Landrieu, Jefferson
Parish President John Young and Orleans
Parish District Attorney Leon A. Canniz-
zaro, Jr.

The Rev. Matthew Tyler Long, a lawyer and
a member of the Shreveport Bar Association,
was homilist for the 18th annual Red Mass in
Shreveport.
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Belleau Installed as National President of Federal Bar Association

Ashley L. Belleau,
a partner in the
New Orleans office
of  Montgomery,
Barnett, Brown,
Read, Hammond &
Mintz, L.L.P, was
installed as the 83rd
national president of
the Federal Bar
Association (FBA) in
September 2010, during the association’s
annual meeting in New Orleans.

This brings the FBA presidency back to
Louisiana after a 17-year hiatus. Malcolm
W. Monroe of the firm Deutsch, Kerrigan
& Stiles, L.L.P.,, was FBA president from
1992-93.

Belleaumaintainsacommercial practice
withaconcentration in arbitration, litigation
on the federal and state court levels,
mediation and transactional work. She
advises businesses, financial institutions,
and individuals concerning bankruptcies,
contracts, construction, environmental

il
Ashley L. Belleau

Watch the
Children’s Law
Committee
video,

Louisiana

Foster Care:
An Introduction,

online at

www.Isba.org/
fostercare
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issues, insurance, medical malpractice, real
estate, corporate and estate matters.

Belleau obtained a BA degree in Ameri-
can studies, cum laude, from Newcomb
College of Tulane University, where she
also met her husband, Michael Kiernan,
now a doctor at Tulane. After a one-year
deferment (Michael was in the Navy at the
time and was stationed in Norfolk), Belleau
began law school at Tulane.

Following graduation, she served two
years as a judicial law clerk to the late Judge
Henry A. Mentz, Jr. of the Eastern District,
andwashonored by the United States District
Court, Eastern District of Louisiana, with its
Distinguished Service Award.

During this time, she became actively
involved in the Federal and Louisiana
State bar associations. She was elected to
the council of the Louisiana State Bar As-
sociation’s(LSBA) Young Lawyers Section,
eventually becoming its chair. For more
than a decade, she has served as a member
of the LSBA’s House of Delegates and has
held leadership positions in various LSBA
sections and committees.

Belleau began her ascent in the FBA in
1992, when Robert Kutcher, then-president
of the New Orleans FBA Chapter (and her
partner), appointed her to its board of direc-
tors. Kutcher, Judge Edith Brown Clement
(past president of the New Orleans Chapter
and now 5th Circuit judge), Belleau and
Robyn Spalter (who served as national
FBA president from 2005-06) created the
New Orleans Chapter’s Young Lawyers
Section. Working her way up through the
New Orleans Chapter’s Membership Com-
mittee, Belleaubecame president ofthe New
Orleans Chapter in 1999.

Belleau’s involvement in the FBA on
a national level took off in 2000 when she
was appointed to serve as vice president
of the 5th Circuit, a position she held until
2005 and for which she received the FBA
Award for Outstanding Service. She served
as chair of the Circuit Vice Presidents from
2003-05, deputy secretary from 2005-06 and
asthe FBA’s general counsel from 2006-08.
She decided to run for FBA treasurer, then
president-elect.

Belleau is active in her local community
as well. She serves on the board of the

Mirabeau Family Learning Center, Inc., a
nonprofitorganization that provides housing
and support services such as employment
preparation, educational opportunities and
child development. She also is active with
the SOLACE program and various pro
bono projects.

Belleauand the FBA’snational leadership
have ambitious plans. At the Presidential
Summit, the leadership formulated the
FBA’s game plan for the next three to five
years. Belleau recognizes that “the FBA
is a voluntary bar association, which is
membership-value driven.” To increase the
value of FBA membership, their plan for the
next several years is to increase the FBA’s
VRV — Visibility, Relevance and Value. To
accomplish the VRV vision, the FBA will
offer and highlight additional activities and
CLE:s at the section, division and chapter
levels, more national CLEs, continue to
enhance its new website, and increase com-
munications with FBA members via e-mail
and other media.

The FBA also in involved with:

» promotionofhighstandards of profes-
sional competence and ethical conduct;

» promotion of independence of the
federal judiciary;

» cnsuring adequate funding for the
federal courts;

» establishment of additional fed-
eral judgeships and support staff as rising
caseloads threaten the prompt delivery of
justice;

» adoption of adequate security mea-
sures to protect the federal judiciary, their
families and court personnel in and outside
the courthouse, while preserving meaningful
public access to judicial proceedings; and

» promotion of the professionalism and
esteem of attorneys employed by the federal
government.

Founded in 1920, the FBA serves
as the national representative of federal
legal practitioners. The mission of the
FBA (with more than 15,000 members
nationwide) is to “strengthen the federal
legal system and administration of justice
by serving the interests and needs of
the federal practitioner, both public and
private, the federal judiciary and the public
they serve.”


www.lsba.org/fostercare
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Continuing Legal Education

In the legal community the more you know, the faster you’ll get ahead. That’s why the Louisiana State

Serving the Public. Serving the Profession.

Bar Association offers a variety of seminars on a wide range of legal topics. Enrolling in them will help

you stay competitive and keep up with the ever-changing laws. The Continuing Legal Education Program
Committee sponsors more than 20 programs each year, ranging from 15-hour credit seminars to one-hour
ethics classes. Check online for the most up-to-date list of upcoming seminars at www.lsba.org/CLE.

Getting on Solid Ground
in Real Estate Law: Leases
January 19, 2011
New Orleans

Baton Rouge Mini Diversity Conclave
January 26, 2011
Baton Rouge

Shreveport Mini Diversity Conclave
February 3, 2011
Petroleum Club of Shreveport
Shreveport

Getting on Solid Ground
in Real Estate Law: Entity Formation
February 9, 2011
New Orleans

Red Rover, Red Rover, Send My Lawyer Over:

Children Need Lawyers Too, and How!
February 11, 2011
New Orleans

Louisiana Trusts: From Conception
to Natural Death
February 18, 2011
New Orleans

Getting on Solid Ground in Real Estate Law:
Introduction to Tax Credits & Tax Abatements
February 23, 2011
New Orleans

4" Annual Solo and Small Firm Conference
February 24 - 25, 2011
Hilton New Orleans Riverside
New Orleans

Destination Disney! Multi-Topic CLE
March 7 -9, 2011
Lake Buena Vista, Florida

Transactional Challenges in Distressed Times
March 11, 2011
New Orleans

Appellate Advocacy
March 18, 2011
New Orleans

4th Annual Conclave on Diversity
in the Legal Profession
March 18, 2011
New Orleans Marriott at the
Convention Center
New Orleans

Family Law CLE
March 25, 2011
New Orleans

Motion Practice
March 25, 2011
New Orleans

Immigration CLE Seminar
March 31, 2011
New Orleans

Tips for Avoiding Legal Malpractice
April 1, 2011
New Orleans

French Quarter Fest:
3rd Annual White Collar Symposium
April 8, 2011
New Orleans

For more information or to register online, visit

www.lsba.org/CLE

Louisiana Bar Journal Vol. 58, No. 4

PACK]



www.lsba.org/cle

President’s Message

‘Tis the Season for Giving

“Tis the season for shopping, partying
and, hopefully, reflecting on the spirit of
the season — giving. With the season
of giving upon us, please consider mak-
ing a year-end gift to the Louisiana Bar
Foundation (LBF). The LBF relies on gifts
such as these to continue our mission to
preserve, honor and improve our system
of justice. A gift to the LBF demonstrates
your belief in our mission and will help
strengthen the programs we support and
the services we provide.

The LBF provides an opportunity for
all lawyers to play a part in ensuring that
every Louisiana citizen has equal access to
the justice system. By working together,
we can enhance the Foundation’s mission
and meet the legal needs of our state’s

Louisiana Bar Foundation
Announces New Fellows

The Louisiana Bar Foundation
announces the following new Fellows:

Paula B. Bertuccini. . ... ... Lafayette
Hon. Edward B. Broussard. .Abbeville

Hon. W. Eugene Davis . . . .. Lafayette
Stephen J. Herman . . . . . New Orleans
Kyle A. Ferachi. . .. .. .. Baton Rouge
Sidney A.

Marchand III . . . . .. Donaldsonville
Chad E.Mudd. . ....... Lake Charles

Prof. Robert A. Pascal . .Baton Rouge
Henry S. Provosty. . . . .. New Orleans
R. Scott Ramsey, Jr. . ... Morgan City

Hon. Marie B. (Melise)
Trahan ................. Crowley
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By Herschel E. Richard, Jr.

The LBF provides an
opportunity for all lawyers
to play a part in ensuring
that every Louisiana citizen
has equal access to the
justice system.

most vulnerable.

With your support, the LBF is able
to:

» help women and children in domes-
tic violence shelters;

» provide education to youth about
the legal process;

» aid the elderly through financial

crises;

» assist families to retain their
homes;

» give children a voice in court;

» bring families back together;

» Dbuild educational courtrooms in
schools; and

» bring communities together to
identify legal needs in their areas.

Please take the time during this busy
holiday season to reflect on the blessings

in your life and consider making a gift to
the LBF. Make your gift online at:
{aisingthebar.org/gifi or mail directly
to the LBF, 909 Poydras St., Ste. 1550,
New Orleans, LA 70112. If you have any
questions, contact Development Director

Laura Sewell, (504)561-1046 or e-mail
Jaura@raisingthebar.org.

LBF Seeking Nominations for 2011 Boisfontaine Award

The Louisiana Bar Foundation (LBF)
isseeking nominations forthe 2011 Curtis
R. Boisfontaine Trial Advocacy Award.
Nominations must be received in the
LBF office by Friday, Feb. 11,2011. The
award will be presented at the Louisiana
State Bar Association’s Annual Meeting
in Las Vegas, Nev., in June. The recipient
will receive a plaque and $1,000 will be
donated in his/her name to a non-profit,
law-related program or association pro-
viding services in Louisiana (recipient’s
choice).

Nominations should include the nomi-
nee’s name, contact information, a brief
written statement on the background of
the nominee, as well as reasons why the
nominee is proposed as the award recipi-
ent. Nominations should be forwarded to
Dennette Young, Communications Di-
rector, Louisiana Bar Foundation, 909
Poydras St., Ste. 1550, New Orleans,
LA 70112; or e-mail to dennette@rais-
ingthebar.org.

This trial advocacy award was es-

tablished through an endowment to the
Louisiana Bar Foundation in memory of
Curtis R. Boisfontaine, who served as
president of the Louisiana State Bar As-
sociation and the Louisiana Association
of Defense Counsel. Generous donations
from Sessions, Fishman, Nathan & Israel,
L.L.P., the Boisfontaine family and friends
established the fund.

The award is given to a Louisiana
attorney who exhibits long-standing de-
votion to and excellence in trial practice
and upholds the standards of ethics and
consideration for the court, litigants and
all counsel. Previous recipients are Wood
Brown III, William K. Christovich, Pat-
rick A. Juneau, John B. Scofield, Gene W.
Lafitte, Charles S. Weems I1I, Herschel E.
Richard, Jr., Jack C. Benjamin, Sr., Robert
B.Acomb, Jr., JohnJ. Weigel, Allen Lewis
Smith, Jr., H. Alston Johnson III, John R.
Martzell, George A. Frilot III, Phillip A.
Wittmann, J. Michael Small and John M.
McCollam.


http://www.raisingthebar.org/gift
http://www.raisingthebar.org/gift
mailto:laura@raisingthebar.org

LBF’s 25th Anniversary Fellows Gala Set for April 8

The Louisiana Bar Foundation (LBF)
will celebrate the 25th annual Fellows
Gala on Friday, April 8, 2011. The gala
and live auction will be held at the Ritz-
Carlton New Orleans, 921 Canal St.

Discounted rooms at the Ritz-Carlton
New Orleans are available for $215 anight
for both Thursday, April 7, and Friday,
April 8. Reservations must be made on
or before Thursday, March 17, 2011, to
get the discounted rate. Call the hotel
directly at (800)826-8987 and reference
“Louisiana Bar Foundation” to make a
reservation.

Sponsorships are available at the fol-
lowing levels:

» 25th Anniversary Circle, $5,000:
Includes 30 patron party tickets, 30 gala
tickets with three reserved tables (seats
30) and recognition at the event.

» Cornerstone Level, $3,500: In-
cludes 20 patron party tickets, 20 gala
tickets with two reserved tables (seats
20) and recognition at the event.

» Capital Level, $2,000: Includes
10 patron party tickets, 10 gala tickets
with one reserved table (seats 10) and
recognition at the event.

» Pillar Level, $1,200: Includes six
patron party tickets, six gala tickets and
recognition at the event.

» Foundation Level, $400: Includes
two patron party tickets, two gala tickets
and recognition at the event.

Individual tickets to the gala are $150.
Young lawyer individual gala tickets are
$100.

For more information, contact Laura

Sewellat(504)561-1046 ore-mail faura@]
paisingthebar.org.
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LBF Annual Membership
Meeting Moves to New
Orleans in April

The Louisiana Bar Foundation’s board
of directors approved holding the Annual
Membership Meeting in conjunction with
the 25th Anniversary Fellows Gala. The
breakfast meeting will be held at 8 a.m.
Friday, April 8, 2011, at the Ritz-Carlton
New Orleans. This meeting is an op-
portunity for Fellows to be updated on
LBF activities and to elect new board
members.

A meeting notice will be sent to all
Fellows in good standing in the spring.
For more information, contact Laura
Sewell at laura@raisingthebar.org or
(504)561-1046.

n us at this comprehensive seminar featuring
judges, lawyers, and lay professionals with
interesting and practical information for the

y new and seasoned practitioner in the children’s
:arena. Every session presents the most current
:developments, putting you “in the know” in this
1 vital and growing area of practice. From relocation
1in our ever more mobile society to immediate ex
| parte relief from abuse, from new adoption laws
1to new funding available for representation of
1 children, you won’t want to miss a single topic!

For more information or
to register online, visit:
www.Isba.org

This program will be offered as an online seminar.
Check http:/www.legalspan.com/Isba/catalog.asp
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‘YYERVALS

By Vincent P. Fornias ‘ UNDER THE TABLE

arepresentative ofan insurance company sued for bad faith was

being deposed via videophone by a Miami lawyer representing
the plaintiffs. The latter had dispatched a paralegal to the deposition
to sit by for the marshalling of the exhibits in person.

Suddenly the paralegal noticed a strange noise coming from
under the table, directly below the position of the deponent and the
lawyer defending the deponent. It sounded like a Broadway musi-
cal under there. Tap-tap-tap. So he subtly peeked under the table,
yanked out his smart phone and snapped a picture of the evidence.
Then he sent it posthaste to his boss in Miami. Here is the resulting
deposition exchange:

It was justanother dayatalaw office in Wilmington, N.C., where

Miami lawyer: “Ms. Dennis?”

Witness: “Yes.”

Miami lawyer: “Has he been tapping your foot? And you’re
under oath here.”

Witness: “Yes.”

Miami lawyer: “Yes, he has?”

Witness: “Yes. I didn’t know it was his foot.”

Alas, dear reader(s), we are haunted here by the limitations of a
cold, dry transcript, leaving those of us without a life with persistent,
searing questions abouther intriguing answer, and specifically where
the emphasis was placed by deponent:

A. Did she mean she didn’t know it was #is foot (as opposed
to the foot of the court reporter or other counsel or the legendary
Sasquatch of North Carolina)?

B. Did she mean she didn’t know it was his foof (or perhaps he
had exceedingly long arms or . . . let’s not go there, OK)?

C. Did she mean she didn’t know it was his foot (meaning she had
simply either narrowed the list to her lawyer’s foot or the presence
of very large and over-caffeinated termites)?

What we do know is that the deposition was promptly concluded
and the Miami lawyer sought sanctions from the insurance com-
pany, accusing its lawyer of coaching the witness through dastardly
foot-tapping. Attached to the motion was a reprint of the paralegal’s
Kodak Moment. The defendants replied in brief that there was no
impropriety other than occasional foot brushing prompted by the

cramped quarters under the table, and that this was a “natural posi-
tion for parties sitting for hours of cross-examination.”

As a public service to our readership, and in the hope that future
instances of unprofessional and unseemly conduct can be avoided,
we provide below a Checklist of Indicia of Foot-Tapping Potential
to be brought to all future depositions:

P [s the defense lawyer related to Fred Astaire, Gene Kelly, Cyd
Charisse, Shirley Temple or Mr. Bojangles?

P Is there a Morse code cheat sheet near the deponent?

» Do deponent and his lawyer refuse to check their footwear
at the door?

P [s the deponent wearing ballet slippers and her lawyer wear-
ing steel-toed boots?

» Is deponent heard to whisper, “Ouch! That one hurt!”*?

Better yet, an ounce of prevention is always worth a pound of
incendiary sanction motions. Henceforth, all footsie flotsam can be
avoided altogether by:

» Placing deponentat the other end of the table from her attorney
and hoping that he was not an NBA center;

» Placing fly paper under the deposition room table;

» Installing barbed wire, broken bottles or electric wiring to
encourage under-table foot separation;

» Spraying a detectable dye on the sole of deponent’s attorney’s
foot; or

» Requiring all deposition tables to be glass-topped.

Notice that we have now almost concluded this important report
without one single solitary reference to the (ugh!) footnote to this
story. Well, almost . . . .

If you have experienced, seen or heard something humorous in your day-to-day legal practice, or if you just have an idea for a Lucid
Intervals column, by all means, let the Louisiana Bar Journal know. Mail, fax or e-mail your stories, anecdotes, quotes or ideas c/o
Publications Coordinator Darlene M. LaBranche, Louisiana State Bar Association, 601 St. Charles Ave., New Orleans, LA 70130-
3404, fax (504)566-0930; e-mail dlabranche@lsba.org. She’ll make sure your “gems” get into the right hands. Keep smiling!
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The LSBA Members Group Insurance Program is
built exclusively for small to mid-size law firms
and is designed especially for the needs of
Louisiana attorneys. The program offers
proactive health management solutions

for you, your staff, and your family.

LSBA Members

INSURANCE PROGRAM
PROVIDED BYGILSBAR

A
>

Name: Liz Schell

My Story:

When my husband was diagnosed with cancer,
Gilsbar’s case management program contacted
us right away. Our case manager was
extremely helpful and proactive in getting the

“business” taken care of while my family
was navigating through this difficult time.
Throughout my husband’s treatment, our case
manager was always available when I had
questions and helped us tremendously when
negotiating rates and deciding on treatment

options. My experience with Gilsbar was
excellent, and their case managers are
knowledgeable, prompt, and supportive.

Health Plan

10-Year Term Life Insurance

Business Overhead Expense Insurance
Disability Insurance

Lawyers Professional Liability Insurance

PHONE: (866) 605-6775
P.O. Box 998 e Covington, LA 70434
www.gilsbar.com/Isba

Share your story. Visit www.gilsbar.com/mystory.

Insurance (HDHP) are underwritten by New York Life Insurance Co., 51 Madison Avenue, New Yorl

ik

This ad is for informational purposes only and is not a contract. Contact your Gilsbar representative for complete terms, conditions, definitions, exclusions, limitations, and renewability. Disability, Life, Business Overhead and Medical

k, NY 10010. Policy Form GMR. The Health Savings Account (HSA) is subject to limitations and restrictions under the Medicare and

Prescription Drug Improvement and Modernization Act of 2003. New York Life bears no responsibility for the establishment and administration of an HSA.
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“NOW WE
CAN SPEND

LESS TIME
RESEARCHIN
ANDMORETI
LAWYERING.”

BEN SKJOLD
PARTNER, SKJOLD-BARTHEL
MINNEAPOLIS

WestlawNext"

WaestlawNext™ has people talking. Thousands of law firms, government agencies, and corporations have used the new
legal research system for months, and the feedback has been overwhelmingly positive. Whether it's the proprietary new
WestSearch™ technology, the advanced organization tools, or the research confidence it provides, users are impressed with
the next generation of Westlaw® Hear what Ben and other customers are saying at WestlawNext.com.
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