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By Alainna R. Mire

It’'s Been a Wonderful and

Enlightening Two Years!

s this is my final Editor’s

Message — before I relin-

quish the duties to incom-

ing Louisiana State Bar
Association (LSBA) Secretary Eddie
McAuliffe in June — I'd like to reflect
on where we began and where we are
Nnow.

In my first Editor’s Message, I com-
mented: “With the assistance of the
wonderful, talented staff of the LSBA
and the hardworking members of the
Journal Editorial Board, I believe the
Journal will continue to be a publication
of which we all can be proud.”

I, for one, can say I am very proud
to have been involved with this publi-
cation. I have reviewed journals and
magazines from other states and I am
convinced that ours is one of the best. In
each issue, we have endeavored to pub-
lish timely, substantive, informative and
just plain enjoyable material, including
recent developments, trends in the law
and current information about judges
and lawyers.

Over the past two years, we have
published a variety of independent ar-
ticles and themed issues, but my fa-
vorite issue — hands down — was the
June/July 2016 Louisiana Bar Journal,
coordinated by the 2015-16 Leadership
LSBA Class, to pay tribute to the LSBA’s
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75th anniversary. The Class members
worked hard gathering material, con-
ducting interviews and doing research.
The content included interviews with
a Supreme Court justice, a state appel-
late court judge, a New Orleans district
judge and a past LSBA president from
the 1970s. There also were articles on
historic courthouses in Louisiana and a
technological look ahead to the next 25
years.

I have truly enjoyed my interaction
with members of the Journal Editorial
Board, a group of very hardworking
attorney volunteers who were always
there, and always came through, when-
ever needed. I was able to see firsthand
the many efforts needed to produce a
single magazine (a total of 12 under my
tenure) and the care taken to get things
just right. Yes, some LSBA members
have taken issue with a few items in the
magazine, but it was all in the vein of
constructive criticism and will be filed
for future edification.

Issues of the Journal would never
be possible without the articles submit-
ted by LSBA members. I would like to
thank all of the LSBA members who
became our published authors over the
past two years and who volunteered
their experience and wisdom to educate
the full membership in a variety of sub-

stantive areas of the law.

As one of my final requests as edi-
tor, I am wholeheartedly encouraging
all LSBA members to get involved with
the magazine and to submit articles and/
or article proposals for consideration by
the incoming editor and Editorial Board.
If selected for publication, your articles
will both educate our members and earn
CLE writing credit. That’s a win-win for
everyone.

Don’t want to write an article? Then
send us an email and let us know what
topic (“hot” or not) you’d like to see
published. The Editorial Board will be
happy to discuss it, assign it and see it
through to publication.

I have truly enjoyed this experience
as LSBA secretary and as Journal edi-
tor. As my term ends and I move on to
the next chapter in my career, I’ll send
my best wishes and good luck to Eddie.
He will, no doubt, have some very good
ideas to keep the Journal’s quality, fo-
cus and purpose continuing on for the

next two years.
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S MESSAGE

By Darrel J.
Papillion

Put Down Your Phone

and Pay Attention!

early 25 years ago, on a
lovely June afternoon, I
was walking along Poydras
Street in the heart of New
Orleans’ Central Business District when
I heard a young associate at the big firm,
where I had started work earlier that day,
say something incredible. It was my first
day as a law clerk or “summer associ-
ate,” as we were called, at one of the
state’s largest law firms. I was an LSU
Law School student who had grown up
in Eunice and was still wondering why
on Earth this, or any, law firm would
pay me the astronomical sum law firms
paid summer associates in those “good
old days.” I was desperately working to
not say the wrong thing, use the wrong
fork, or otherwise reveal I might have
no business representing multinational
corporations in complex cases. I knew
I had what it took to eventually get a
job at this or another firm, but when I
met the other law clerks, some of whom
were students at some of the nation’s top
law schools, I knew I needed to do all I
could to make LSU and Eunice proud!
My fellow clerks and I, all wearing
the new suits we had acquired to sup-
plement the one good “interview suit”
we had worn all through the preceding
school year’s interview season, had just
enjoyed the first of many outstanding
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networking lunches at a fine French
Quarter restaurant and were walking
back to the firm’s offices.

The real associate, just a few years
older than I was, said, “Darrel, when we
get back to the office, | am going to print
an email I got from a client this morning
and have you start researching the legal
implications of something our client
wants to do.” I thought, “You’re going
to print a . . . what?” I was about as fa-
miliar with computers as most American
law students, and I guess I had heard of
email, but I had surely never seen one,
and I had no idea how email worked.
But, not wanting to expose myself as a
complete rube, I confidently said, “Sure,
I’d be happy to review that email and
get right to work.”

That was my introduction to a medi-
um of communication that would abso-
lutely dominate my life — and the lives
of thousands of other lawyers — for, at
least, the next quarter century.

I have joked that, depending on the
day, I am either the “youngest old guy”
or the “oldest young guy” in my work
as a lawyer or as Louisiana State Bar
Association President. Granted, some
days it seems like the “young” is be-
coming more aspirational than actual.

I am old enough to remember when
lawyers did not use computers, but I am

also young enough to be in the very first
group of lawyers to have always used
computers and other electronic devices
in the practice of law. My initial intro-
duction came in law school and on that
long-ago day I just described, but when
I graduated from law school a couple of
years later and started my first real job
as a law clerk at the Louisiana Supreme
Court, the Court installed computers on
all our desks the week before my class
of clerks started, replacing the “com-
puter room” that previous clerks had
shared. When I went to work as a lawyer
at a large law firm after my clerkship, a
shiny new Apple computer was waiting
on my desk. I have never practiced law
without a computer.

Today, I use a laptop that is always
with me. While there is nothing nauti-
cal about it, I “dock” it into a “docking
station” as soon as I come into the of-
fice each morning, and I undock it and
bring it home with me every evening. At
home, I can VPN (use a virtual private
network) and see all my files as if I were
sitting behind my desk. I have “24-hour
tech support” if something goes wrong.
As if this were not enough, I also have
an iPad and two cell phones — an Apple
and an Android. I can be reached any-
where, anytime, by practically any-
one, and I almost certainly have at my



disposal more computing power than
the Johnson Space Center had when it
launched the Mercury and Apollo astro-
nauts into space!

As LSBA members, we can all
log onto Fastcase (a free LSBA perk),
PACER and Court Connect, and we can
all email, text, research, Dropbox, VPN
and electronically download and send
files and data until our eyes go bleary.

As 21st century lawyers, we have
a virtual arsenal of technology at our
disposal. And, I haven’t even begun to
talk about how we can harness artificial
intelligence, offshore legal resources,
apps that help prepare our cases and
allow us to manage our practices and
clients “over multiple platforms,” blah,
blah, blah. The possibilities are endless!
So, when is enough technology enough?
At what point are we simply spending
too much time staring or squinting at
a screen? Are we at that point now, or
are we prepared to continue to embrace
each new technology as we have for the
past 25, or more, years until we are liter-
ally one with our machines?

Some argue we have reached the
point where our over-reliance on tech-
nology may be doing more harm than

good to what is, at least for the time
being, the most important tool we
have as lawyers — our brains. Studies
are beginning to suggest that repeated
use of electronic devices — incessant
email checking on smartphones, use of
social media, and similar acts that put
highly educated legal professionals in
a trance during deposition breaks (or,
worse, in a deposition) and throughout
the day — are affecting lawyers’ ability
to concentrate. A very compelling (and
ironic) case can be made that our ability
to “think” — something IBM’s longtime
slogan compelled — is the most impor-
tant thing we do as lawyers, but our
incessant emailing, texting and typing
away on devices large and small may
be harming our brains and probably our
thumbs, too.

Neuroscientists are beginning to
discover that people who spend a great
deal of time using computer and video
screens suffer higher levels of gray mat-
ter atrophy, compromised white matter
integrity, reduced cortical thickness, im-
paired cognitive functioning, and crav-
ings and impaired dopamine function-
ing related to their screen use. In other
words, the devices so many lawyers are
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DISCONNEC
IN ORDER TO
CONNECT,

1

“addicted” to may be impairing brain
structure and function. For those of you
who still have deep powers of concen-
tration and who can never turn off your
“lawyer brain,” there is certainly not
enough evidence to “incite inquiry” as
to whether a whole generation of law-
yers will suffer from a new occupational
disease. I have not now alerted you all
to the beginning of the prescriptive pe-
riod of this new “lawyer brain disorder,”
but maybe now would be a good time
to examine our relationships with our
devices. Or, as my children have said,
“Dad, maybe you should disconnect, so
we can connect.” Good advice, I’d say.
It would stand to reason that if our
greatest asset as lawyers is our ability to
think critically and deeply and to bring
high levels of focus and concentration
to complex legal issues, then we might
want to consider weaning ourselves
from our devices and screens. Less
screen time will likely make us better
lawyers, and it will almost certainly
make us better spouses, parents, dinner
companions — and drivers!

/,%/ j}wg/
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ilitary life is significantly
different from civilian
life. Servicemembers
do not get to choose the

locations where they work. They are
deployed far away from their families
and friends for months at a time. They
are always on duty and do not receive
overtime pay. They can face jail time for
not going to work or for criticizing their
bosses. Their job descriptions include
laying down their life in defense of their
country if necessary. Due to these pe-
culiarities, legal protections developed
over time in an attempt to balance the
obligations of servicemembers with the
realities of military life.

Servicemembers Civil
Relief Act

Louisiana has a long history of civil
legal protections for the military dating
back to the War of 1812.! Since that time,
both federal and state governments is-
sued legislation which seeks to “protect
those who have been obliged to drop
their own affairs to take up the burdens
of the nation.” The most significant law
relating to servicemember protections
is the Servicemembers Civil Relief Act
(SCRA).? Louisiana attorneys who rep-
resent military clients and their families
should have a working knowledge of its
principal protections.

Basic SCRA protections were ad-
opted in the World War II era and the
law has been amended numerous times
over the years. In 2003, it underwent a
significant overhaul and its name was
changed from the Soldiers’ and Sailors’
Civil Relief Act to its current moniker.*
In 2015, the SCRA was moved from an
appendix of the United States Code to a
location within the Code itself.?

The SCRA applies to all active duty
U.S. military, members of the reserves
while on active duty, and national
guardsmen when activated under a fed-
eral call to active duty.® It also offers
protections for the dependents of mili-
tary members. The SCRA does not ap-
ply to civilian employees of the military
or contractors. Additionally, it does not
apply to criminal proceedings.

The SCRA is assigned two ex-
plicit purposes. One is to “provide for,
strengthen and expedite the National
Defense” by providing legal protections
to U.S. servicemembers, thus enabling
them to “devote their entire energy to
the defense needs of the Nation.”” The
SCRA also serves to “provide for the
temporary suspension of judicial and
administrative proceedings and trans-
actions that may adversely affect the
civil rights of servicemembers during
their military service.”® Nonetheless,
the SCRA is not a sword wielded by ser-
vicemembers to nullify otherwise valid
obligations.’ It does not forbid legal ac-
tions against servicemembers nor does
it provide defenses against them.!® The
intent is simply to level the playing field
so as to minimize the adverse impact
of one’s military service on one’s legal
obligations.!! Because of this, in many
instances, the SCRA will not provide
relief to a servicemember unless it can
be demonstrated that the member’s
military service has materially affected
his or her ability to meet a certain legal
obligation.’? Examples of material af-
fect would include a servicemember’s
inability to appear in court due to par-
ticipation in a military exercise, deploy-
ment or training.'?

Default Judgments and
Automatic Stays

An important procedural safeguard is
the protection afforded against default
judgments while on active military ser-
vice.!* In a civil case in which a military
defendant does not make an appearance,
a plaintiff is required to file an affida-
vit with information indicating whether
the defendant is in military service.'
Any default judgment obtained with-
out the required affidavit is voidable.'¢
Additionally, a court may not enter a
default judgment unless an attorney is
first appointed to represent the inter-
ests of an absent military defendant.!”
Further, if a default judgment is entered
while a defendant is on active military
s ervice,'® the servicemember can have
the judgment reopened upon a showing
that military service materially affected
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the servicemember’s ability to defend
the action."”

The SCRA also provides that an indi-
vidual on active military service?® with
notice of a civil or administrative pro-
ceeding is entitled to an automatic 90-
day stay of that action.?! For a court to
provide this automatic stay, the request
must contain evidence as to how mili-
tary service has materially affected the
servicemember’s ability to appear in the
action?? and should also include a let-
ter from his or her commander that in-
dicates military leave is not authorized
for the servicemember’s participation
in the action.”® Following the initial
90-day stay, an additional stay may be
requested upon a showing of continued
material affect of military service on the
servicemember’s ability to appear in the
action.?* Any additional stays are discre-
tionary.?

Prior to requesting a SCRA stay,
it is important for attorneys who rep-
resent military clients to ask several
relevant questions.?® Was the service-
member served properly? Does the
court have subject matter jurisdiction?
Does the court have jurisdiction under
the Uniform Child Custody Jurisdiction
Act??’” Does the court have personal
jurisdiction over the servicemem-
ber? Does the court have jurisdiction
to award or modify spousal or child
support under the Uniform Interstate
Family Support Act??® These questions
should be addressed first because a lack
of jurisdiction or proper service of pro-
cess could preclude the need to resort to
SCRA remedies.

Statutes of Limitations/
Prescriptive Periods

The SCRA also grants relief to ser-
vicemembers regarding statutes of limi-
tations/prescriptive periods, which are
tolled/suspended to exclude the period
of military service.?’ The tolling period
applies regardless of whether the action
is brought by or against a servicemem-
ber.>® The tolling provision does not ap-
ply to tax proceedings.’! Other proce-
dural protections afforded by the SCRA
are provisions which authorize a court
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to stay execution of judgments against
servicemembers* and provisions which
provide protection of persons who are
secondarily liable on servicemember
obligations.*

Of the substantive protections afford-
ed by the SCRA, one key provision is
that a landlord may not evict a military
tenant or military dependents without
first obtaining a court order.** If an evic-
tion order is sought, the servicemember
may request a stay of execution of up to
90 days.* If a landlord fails to comply
with the court order requirement, the
landlord can be held criminally liable.*
In one particularly egregious case, this
provision was successfully used against
a landlord who, without a court order,
evicted a pregnant military dependent
mother of two while the husband ser-
vicemember was absent due to military
duty.’” In that case, the landlord was sen-
tenced to six months in prison, one year
of supervised release, a $1,000 fine and
restitution of more than $15,000.00.3

Liens, Leases and
Contracts

A similar SCRA provision applies in
the area of storage liens. A lienholder
of personal property or effects of a ser-
vicemember must obtain a court order
prior to foreclosure or enforcement.® A
court may issue a stay of the foreclosure
or enforcement proceeding on its own
motion,* but a stay must be issued if a
servicemember demonstrates that mili-
tary service has materially affected his
or her ability to comply with the obliga-
tion.*! Additionally, a storage lienholder
can be held criminally liable for failing
to obtain the required court order prior
to enforcement of the lien.*> This court
order requirement also exists for repos-
session actions on installment contracts
and foreclosure actions on mortgages
entered into by a servicemember prior
to entry onto active military service.*

Under the SCRA, servicemembers
have a right to terminate residential and
professional leases when certain con-
ditions are present. A servicemember
may terminate such a lease upon ini-
tial entry onto active military service.*
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A servicemember may also terminate
a lease upon the receipt of permanent
change of station orders (i.e., orders for
assignment to another military post or
base) or upon receipt of orders to deploy
for a period of more than 90 days.* A
lease termination pursuant to the SCRA
serves to terminate the lease obligation
as to the servicemember as well as any
military dependents on the lease.* It is
not necessary that a “military clause” be
present in the lease in order for this pro-
tection to be exercised.*’ Additionally,
the SCRA permits servicemembers to
terminate motor vehicle leases and cel-
lular telephone service contracts under
conditions similar to those permitting
the termination of immovable property
leases.*

SCRA'’s Enforcement
Options

In 2010, Congress amended the
SCRA to clarify its enforcement op-
tions.* This amendment authorizes the
U.S. Attorney General to bring actions
in federal court against those who en-
gage in a pattern of violating the SCRA
or those whose violation of the SCRA
raises an issue of significant public im-
portance.”® Aside from Department of
Justice enforcement, the SCRA now
provides for an explicit private right of
action as well.*! An individual aggrieved
by a SCRA violation can bring a civil
action to recover costs and attorney’s
fees.” Due to this, servicemembers may
now “retain experienced counsel who
might otherwise be unable or unwilling
to take on such representation due to the
substantial costs of long and drawn out
litigation battles.”™*

Louisiana’s Protections

Louisiana adopted its own set of pro-
tections which supplement the SCRA,
known as Servicemembers Civil Relief
and Consumer Rights.>* The Louisiana
protections expand upon the SCRA’s
provisions in the areas of interest rates,
landlord/tenant leases, and termination
of motor vehicle leases and cellular
phone contracts.” Added protections ex-

ist in the areas of natural gas and electric
power consumer agreements.*® Further,
Louisiana law provides for compensato-
ry visitation rights for servicemembers
who are unable to visit their minor chil-
dren due to military obligations.*’

Conclusion

The protections afforded military
members under the SCRA and Louisiana
law effectively strike a balance between
the need to meet servicemember obli-
gations and the need to keep soldiers,
sailors, marines and airmen focused on
the mission. These pieces of legislation
offer no more and no less than what is
appropriate given the frequently uncer-
tain circumstances of military service.
Louisiana attorneys need to be familiar
with these provisions to ensure that their
military clients are effectively repre-
sented.
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