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ederal and state law both have

historically recognized the au-

thority and responsibility of

states to protect children from
abuse and neglect. In Louisiana, child
protection is managed through the child
welfare system, which involves both
the executive and judicial branches of
government.! The serious and intrusive
nature of child protection proceedings
necessarily implicates fundamental con-
stitutional rights, including the child’s
liberty interest in safety, health and well-
being, and the parents’ rights to custody
and control of their children. To balance
the power of the state and to minimize
unwarranted or prolonged intrusion into
the family, due process requires that the
state provide attorneys for both children
and indigent parents in child protection
proceedings.

Over the past several decades,
Congress has passed significant pieces
of legislation that support the state’s
duty and power to protect children, in-
cluding the Child Abuse Prevention and
Treatment Act (CAPTA), which pro-
vides guidance for child protection and
requires qualified representation of chil-
dren be provided by states as a condition
of states’ continued receipt of federal
child welfare funding. Amendments to
CAPTA further required that attorneys
representing children receive training ap-
propriate to their role.

The rights of children and indigent
parents to representation in child protec-
tion cases are guaranteed in Louisiana
Children’s Code art. 607 and art. 608, as
it was in the previous Code of Juvenile
Procedure, and in La. R.S. 13:1579 pri-
or to enactment of the Code of Juvenile
Procedure. Until recently, however, there
was no uniform statewide system in
place to ensure equal access to quality
legal representation.

In connection with the larger statewide
Juvenile Justice Reform movement, HCR
44 of 2003 created a multi-disciplinary
Task Force on Legal Representation in
Child Protection Cases to “study system-
ic issues and concerns related to the pro-
vision of legal representation of abused
and neglected children and their indigent
parents in child protection cases and to

make recommendations on how these
services may be more effectively and ef-
ficiently provided and funded.””

After years of study and incremental
improvements, the multi-disciplinary
Task Force recommended that the state
transition to a uniform statewide system
of representation providing greater spe-
cialization, more stability, efficiency and
equity in expenditures, and improved
quality control and administrative over-
sight. It was projected that ultimately the
transformed system would yield long-
term cost savings to the state and would
contribute to improved outcomes for
children. In 2014, the Task Force con-
cluded its work and a state level Child
Protection Representation Commission
was established to provide continuing
oversight of the system.®

Indigent Parent
Representation

The Task Force on  Legal
Representation worked closely with the
Task Force on Indigent Defense as it
systematically addressed statewide in-
equities in funding and oversight chal-
lenges in the indigent defense system.
Act 95 of the 2007 Regular Session cre-
ated the Indigent Parents’ Representation
Program with the Indigent Defense
Assistance Board (now the Louisiana
Public Defender Board).* Representation
of indigent parents in child protec-
tion cases has been implemented state-
wide through the Indigent Parents’
Representation Program, with legal ser-
vices provided through local public de-
fender offices in each jurisdiction across
the state. Funding has been a continued
challenge for this program, and many
local offices have struggled to provide
conflict-free representation to all indigent
parents.

Most child protection cases have at
least two indigent parents who need rep-
resentation provided by the local public
defender office. Many cases have in ex-
cess of two parents, as multi-child house-
holds may have multiple fathers or there
may be multiple potential fathers of an
individual child due to byzantine parent-
age laws. Each parent has a due process
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right to representation, and, if the parent
is indigent, that representation must be
provided by the local public defender of-
fice. In cases with many parents needing
representation, it can be a challenge to
identify enough conflict-free attorneys to
assign and to provide compensation for
attorneys from already strained budgets.

Estimates from the Louisiana Public
Defender Board show that public de-
fender offices spend approximately $4
million representing parents in the state.
For this, public defenders receive an an-
nual appropriation from the Legislature
of just under $1 million dedicated to
parent representation. Although federal
funding heavily subsidizes state fund-
ing for the state child welfare system,
no federal funding is available for parent
representation (although, without parent
representation, court cases cannot pro-
ceed, which would jeopardize all federal
funding of the child welfare system). The
bulk of funding for parent representation
must be made up from other sources of
revenue, primarily court costs from traf-
fic tickets. Insufficient state funding for
indigent parent representation has creat-
ed an untenable situation for local public
defender offices which are also respon-
sible for providing counsel in burgeoning
indigent criminal and juvenile delinquen-
cy defense caseloads.’

How Lawyers Can Help Indigent
Parent Representation

» Advocate for sufficient state fund-
ing levels to support indigent parent rep-
resentation.

» Volunteer to accept pro bono con-
flict cases under supervision of local pub-
lic defender offices.

» Provide pro bono services as a cu-
rator for absentee parents through local
public defender offices.

Child Representation

In Louisiana, representation of chil-
dren in child protection cases is overseen
by the Louisiana Supreme Court, which
designates appropriate programs for
qualified legal representation in accor-
dance with a plan for service delivery ap-
proved by the Court.® The Mental Health
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Advocacy Service’s Child Advocacy
Program and the Louisiana Bar
Foundation as grantor for the Louisiana
Legal Services Corporations are cur-
rently designated to provide children’s
representation.”

All attorneys representing children
in child protection cases must be quali-
fied in accordance with Part II of Rule
XXXIII of the Administrative Rules of
the Supreme Court. A minimum of six
hours of specialized continuing legal
education relevant to child welfare law
is required each year, and documentation
is provided annually to the Louisiana
Supreme Court which publishes a list of
qualified attorneys.

In 14 parishes, representation of chil-
dren in child protection cases is provided
by the Mental Health Advocacy Service’s
Child Advocacy Program (MHAS/Child
Advocacy Program). MHAS is an ex-
ecutive branch agency authorized by La.
R.S. 28:64 and governed by a board of
trustees responsible for review and eval-
uation of the Child Advocacy Program.
State funding for the Child Advocacy
Program is included annually in the state
executive budget.

In 50 parishes and an additional
city court, representation of children
in child protection cases is provided
by Louisiana’s two Legal Services
Corporations (Acadiana Legal Service
Corporation and Southeast Louisiana
Legal Services). State funding is in-
cluded as a line item in the Judicial
Appropriations Bill each year and admin-
istered by the Louisiana Bar Foundation.

The level of state funding for chil-
dren’s representation in child protection
cases has not kept pace with increasing
caseloads. Insufficient funding challeng-
es the ability of attorneys to provide qual-
ity representation in compliance with the
Child Attorney Standards promulgated
by the Louisiana Supreme Court.2

Each child in a child protection pro-
ceeding is entitled to independent rep-
resentation of his/her wishes. Conflicts
frequently arise in cases where multiple
children have different positions or where
the program previously represented a
parent of the child client now requiring
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representation.

Children involved in child protection
cases often have legal needs beyond the
scope of child welfare representation.
This may include tort claims, educational
rights, immigration problems, constitu-
tional and civil rights violations, Social
Security benefit claims and inheritance
rights. Children’s attorneys often do not
have the time or knowledge to address
these specialized legal matters.

Louisiana Bar Foundation Executive
Director Donna Cuneo said, “The aver-
age adult encounters difficulty in access-
ing and navigating the legal system. To
expect a child in need of care to do so
without his/her own attorney is uncon-
scionable. As a society, we talk about
children being a priority. With the parent
and child representation system, we have
made children a priority in this state.
Adequate funding for both systems is an
essential component for success.”

“The power to break up a family is one
of the most awesome powers of the state.
When done wrong, it harms children,
parents, extended families and commu-
nities. Quality representation for parents
helps ensure that the state does not inter-
fere without very good reason, keeps par-
ents engaged in the process after remov-
al, and promotes safe reunification of
children with their parents,” said Richard
M. Pittman, deputy public defender and
director of Juvenile Defender Services
for the Louisiana Public Defender Board.

How Lawyers Can Help
with Children’s Representation

» Advocate for sufficient state fund-
ing to support legal representation of
children.

» Become qualified and volunteer
with the local child representation pro-
gram to represent a child as a conflict at-
torney.

» Offer the local child representation
program legal services in specialized ar-
eas of law.

» Volunteer to assist the local child
representation program with needed re-
search and writing, including writs and
appeals.

FOOTNOTES

1. The Louisiana Department of Children and
Family Services has primary responsibility for
child protection and foster care services. Since the
enactment of P.L. 96-272, the Adoption Assistance
and Child Welfare Act in 1980, courts exercising
juvenile jurisdiction have substantial oversight re-
sponsibility in Child in Need of Care cases.

2. The history of the Task Force is chronicled
in the Final Recommendations of the Task Force
on Legal Representation in Child Protection
Cases submitted March 10, 2014, to the House
Committee on Civil Law and Procedure and the
Senate Committee on Judiciary A.

3. Louisiana Children’s Code art. 581 provides
for the membership and duties of the commission.

4. La. Ch. C. art. 571-575 provide for represen-
tation of indigent parents by public defenders in ac-
cordance with La. R.S. 15:185.1-185.9.

5. In 2016, some public defender offices be-
gan refusing indigent parent representation in
some child protection cases due to an acute fund-
ing crisis. The result was that several termination
of parental rights trials were delayed, resulting in
delayed permanency for children and jeopardizing
federal funding tied to timeliness measures.

6. See La. Ch. C. art. 558 and 560.

7. Although the original vision of the Task
Force was to create a single uniform statewide sys-
tem of representation for children in child protec-
tion cases, the current arrangement of utilizing both
the MHAS/Child Advocacy Program and the LBF/
Legal Services Corporations was necessitated by a
demand for expeditious statewide implementation.
The Task Force determined that both programs are
currently providing qualified child representation in
their respective jurisdictions, and that disruption to
the service provision arrangement is not warranted.
However, statewide uniformity has been achieved
through Louisiana Supreme Court oversight of both
child representation programs.

8. Administrative Rules of the Louisiana
Supreme Court, Rule XXXIII, Part I11, Subpart I1.
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