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xpert  testimony
often carries a
significant  price

tag.! However, if

a party wins his
case at trial, he is typically
able to recover his expert fees.?
Unfortunately, the uncertainty
surrounding whether expert
witnesses need to be formally
tendered and accepted by the
trial court in order to have those
fees awarded as costs adds an
unnecessary layer of confusion
and expense to the litigation
process.

While federal law and jurisprudence
directs when to award expert fees,®
Louisiana allows for the award of expert
witness fees in addition to the ordinary
witness fee in all civil cases.* Thus, a
witness who testifies as an expert at trial
is entitled to additional compensation
based upon the value of her time, and
the degree of learning or skill required.
The compensation covers both the court
appearance and preparatory work.®
Admittedly, when “fixing expert wit-
ness fees, each case must turn on its own
peculiar facts and circumstances.”® But
when does a witness become an expert?

The practice of introducing expert
opinion varies noticeably by state.” While
a few states expressly require that an at-
torney formally “tender” the witness as
an expert, Louisiana has no formal rules
on qualifying an expert.® Nonetheless,
while Louisiana does not expressly man-
date the formal tender and acceptance
of an expert witness at trial, the practice
within the state involves counsel “ten-
dering” the witness as an expert, and the
subsequent “acceptance” or “rejection”
of the witness as an expert by the presid-
ing judge.® Surprisingly, the subsequent
award of expert fees as costs is often
dependent on adhering to a practice that
is only customary, not required. With no

mandate, attorneys who do not adhere to
the traditional procedure risk being un-
able to recover these litigation expenses.

All circuits within the state recognize
— at least in principle — that “there is no
requirement that a party formally tender
an expert witness or that a court certify
that a witness has been accepted as an ex-
pert.”1® Nonetheless, not all circuits take
the same view as to whether the taxing of
expert witness fees is appropriate when
the expert has not been formally “ten-
dered.” The 3rd and 4th Circuits have no
formal “tender” requirement and award
expert witness fees freely."! However, in
the 1st, 2nd and 5th Circuits, if a witness
has not been formally qualified, tendered
and judicially accepted as an expert, dis-
trict courts generally refuse to tax the
witness’s fees as costs.’? The Louisiana
Supreme Court has yet to address the cir-
cuit split on this issue.

Is the Customary Practice
the Best Method?

As a threshold matter, an award of
expert witness costs inherently encom-
passes judicial consideration of an ex-
pert’s qualifications and contributions
to the case. The factors include: (1) the
time to create reports; (2) the total fees
charged; (3) the time spent preparing for
trial; (4) the time spent in court; (5) the
witness’s expertise; (6) the difficulty of
the expert’s work; (7) the amount of the
judgment; and (8) the degree to which
the expert’s opinion aided the factfinder
in its decision.®

Considering that any witness who
offers expert testimony has either gone
through a Daubert-style hearing, or alter-
natively testified without objection, any
Louisiana court that permits a witness to
offer expert opinion testimony presum-
ably contemplated these factors before
allowing the evidence.* Consequently,
the 3rd and 4th Circuit approach seems
more reasonable. As Judge Wicker ob-
served in her 2011 5th Circuit dissent,
“where a witness renders expert opinion
testimony without objection, that witness
[should be able to] seek remuneration by

way of an expert witness fee whether or
not that witness has been formally quali-
fied and tendered as an expert.”*®

Moreover, many authorities suggest
that the process of declaring a witness
an “expert” influences the jury to give
unwarranted weight and credibility to
the witness’s testimony. The advisory
committee notes to Fed.R.Evid. 702, on
which La. C.E. art. 702 is based, caution
against informing a jury that a witness is
testifying as an expert for that reason.'®
The advisory notes further observe that
“prohibit[ing] the use of the term ‘ex-
pert’ by both the parties and the court at
trial . . . ensures that trial courts do not
inadvertently put their stamp of author-
ity on a witness’s opinion, and protects
against the jury’s being overwhelmed by
the so-called ‘experts.”"” A judge’s rul-
ing that a witness is an expert “inordi-
nately enhances the witness’s stature and
detracts from the court’s neutrality and
detachment,”® while refusing to accept a
witness as an expert may “degrade” the
opinion testimony given.*

The American Bar Association’s rec-
ommendation on qualifying expert wit-
nesses inits Civil Trial Practice Standards
echoes the above concerns, suggesting
that “[t]he court should not, in the pres-
ence of the jury, declare that a witness is
qualified as an expert or to render an ex-
pert opinion, and counsel should not ask
the court to do s0.”® After acknowledg-
ing the common tactical purpose behind
openly tendering an expert to the court,
the comment to Standard 14 explains
the consequences. First, “[b]ecause ex-
pert testimony is not entitled to greater
weight than other testimony, the practice
of securing what may appear to be a ju-
dicial endorsement is undesirable . . . .
The prejudicial effect of this practice is
accentuated in cases in which only one
side can afford to, or does, proffer expert
testimony.”?! Second, “[t]he use of the
term ‘expert’ may appear to a jury to be
a kind of judicial imprimatur that favors
the witness,” a concern that is interwoven
through the commentary on this subject.

Professors Wright and Miller agree
that the perception of court endorsement



is a problem when presenting expert tes-
timony:

In some jurisdictions, the practice
is to proffer the witness as an ex-
pert after eliciting evidence as to
his credentials. This proffer precip-
itates a ruling from the court as to
whether the witness is qualified to
testify as an expert. This procedure
is not mandated by [Fed.R.Evid.]
702. A trial court need not and
often should not make a find-
ing before the jury that a witness
is qualified to testify as an expert
since such a finding might induce
the jury to give too much weight to
the witness’s testimony.?

As Professor Stephen Saltzburg elo-
quently stated:

If judges simply rule on objections
to testimony by sustaining or over-
ruling them and permitting lay wit-
nesses to offer permissible opin-
ions under Fed.R.Evid.701, expert
witnesses to offer permissible
opinions under Fed.R.Evid.702,
and dual witnesses to offer both
lay and expert opinions, there is no
reason for a trial judge to qualify a
witness as an expert and no reason
for the judge to instruct the jury on
the dual rules that a witness plays.
If the jury is not told that a witness
is an “expert,” it can judge the to-
tality of the witness’s testimony for
what it is worth . . . . The reality
is that the process of tendering a
witness as an expert and having
the court find the witness to be an

expert is problematic in all cases
23

The secondary authorities agree that,
as a matter of policy, lawyers and judges
should refrain from using the term “ex-
pert” in front of a jury when referring to
either a witness or his testimony. Rather,
presentation of the witness’s qualifica-
tions, along with voir dire and cross-ex-
amination by the opposing party, should
allow the jury to assign the proper weight
to the witness’s opinions.

There is no direct guidance from the
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Louisiana Supreme Court on whether
experts must, or even may, be tendered
before giving their opinion testimony.
However, in 2014, the Supreme Court
issued its Plain Civil Jury Instructions,
which anticipate that the jury will be in-
formed if a witness is an “expert’:

Some of the witnesses that you
will hear are called “expert wit-
nesses.” Unlike ordinary witnesses
who must testify only about facts
within their knowledge and can-
not offer opinions about assumed
or hypothetical situations, expert
witnesses are allowed to express
opinions because their education,
expertise or experience in a par-
ticular field or on a particular sub-
ject might be helpful to you. You
should consider their opinions,
and give them the weight that you
think they deserve. If you decide
that the opinion of an expert wit-
ness is not based on sufficient edu-
cation, expertise or experience or
that the reasons given in support of
the opinion are not sound, or if you
feel that it is outweighed by other
evidence, you may disregard the
opinion entirely — even though |
permitted the person to testify.?

Does such an instruction, buried
amongst many others, truly offset the
weight previously assigned by the jury
to the apparently judicially endorsed “ex-
pert” testimony?

An Alternative Proposal

The authors suggest that a new
Supreme Court rule, prohibiting the court
or the lawyers in a jury trial from using
the term “expert” in referring to any wit-
ness, testimony or opinion in front of
the jury, is preferable. The proponent of
such opinion evidence would not ask the
court to endorse the proposed expert by
offering or tendering the witness as an
“expert,” or request the court to “accept”
or “certify” that the witness is an expert.
Similarly, a party objecting to such evi-
dence on the basis that the witness is not
qualified to render an opinion, or that a

matter is not properly subject to expert
testimony, would not be permitted to use
the word “expert” in the presence of the
Jury.

Objections in the presence of the jury
should simply be to either the “founda-
tion” or the “admissibility” of the wit-
ness’s opinion. The lawyers and judge
can use the phrase “Acrticle 702" in argu-
ment or a ruling before the jury, while
omitting any reference to “experts.” Such
a restriction would not apply to Daubert
hearings or other motions or rulings out-
side the presence of the jury.

The Plain Civil Jury Instructions
themselves can be easily remedied to re-
move the undesirable references:

Some—of-the—witnesses—you—wil—
Unlike ordinary witnesses wh
must testify only about fact within
their knowledge and cannot offer
opinions about assumed or hypo-
thetical situations, expert some
witnesses are allowed to express
opinions because their education;—
expertise or experience in a par-
ticular field or on a particular sub-
ject might be helpful to you. You
should consider their opinions and
give them the weight that you think
they deserve. If you decide that the
opinion of ar-expert a witness is
not based on sufficient education;-
expertise or experience, or that
the reasons given in support of the
opinion are not sound, or if you
feel that it is outweighed by other
evidence, you may disregard the
opinion entirely — even though |
permitted the person to testify.

As an example of the adverse
conequences that can flow from formal
tender-and-acceptance, consider the
following: Only one party can afford
to hire an expert for a jury trial. Team
Expert tenders EW as an expert, and the
court announces that EW’s opinions are
“EXPERT.” The other party presents
its case without any experts. The jury
receives two viewpoints: one side with
an “expert” supporting it, and the other
with only “fact” witnesses in its corner.
Unintentional jury bias favoring the party



ﬁth the judicial endorsement of its star
witness as an “expert” would likely re-
sult.

All of the concerns enunciated by the
commentators appear in this one brief
hypothetical:  Influence on the jury?
Check. Unnecessary step that compro-
mises the court’s appearance of impar-
tiality? Check. Prejudice to the side that
could not afford an expert? Check.

Alternatively, assume one party had
two experts, while the other only had
one. The side with just one expert has
the stronger case, but the smaller budget.
That stronger case prevails at trial, thanks
to the testimony of that one expert wit-
ness, but its counsel never formally ten-
dered the witness as an expert.

In three of Louisiana’s circuits, that
omission would mean that the party
whose expert won the case is not entitled
to recover its expert witness fees. In two
others, it is enough that the witness pro-
vided an expert opinion — the court can
still weigh the testimony and, in its dis-
cretion, award expert fees.

Instead of allowing this uncertainty,
the Supreme Court should adopt one uni-
form rule that also addresses these policy
concerns. Eliminating formal “tender-
and-acceptance” reduces the worry of
“overwhelming” the jury or providing an
inadvertent “stamp of authority,” since
a jury will not hear that a particular wit-
ness is an “expert” in a particular field.
Rather, the court will simply advise that
some witnesses are able to offer opin-
ions. Considering that the tender-and-ac-
ceptance practice also prolongs the trial,
it seems both prudent and reasonable to
eliminate this process, resulting in less
interruption and prejudice in the presen-
tation of evidence.®

In short, perhaps a little less tender-
ness, by doing away with the requirement
or custom of qualifying expert witnesses
in front of the jury to be awarded expert
fees as costs, will place all parties on a
level playing field, regardless of whether
they have an expert on their team.
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