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The Louisiana Code of Civil Procedure was adopted in 1961, 
and, four years later, the Louisiana Supreme Court handed 
down the first case setting the standard for awarding sanc-
tions for frivolous civil appeals under article 2164, Parker 

v. Interstate Life & Accident Insurance Co.1 The court adopted an  
extremely liberal subjective standard that made it difficult for an appellee 
to receive sanctions, i.e., sanctions could be awarded only if the appeal was taken 
solely for delay or if appellant’s counsel was obviously insincere. The Louisiana 
Supreme Court has rendered only one other full opinion interpreting article 2164 in the 
past 50 years, Hampton v. Greenfield,2 which simply reaffirmed the test set forth in Parker.

Frivolous appeals waste the courts’ time and diminish the resources available for consid-
eration of serious appeals. Although sanctions could deter frivolous appeals, Louisiana courts 
rarely award them; when they do, the sanctions are modest. In the past 30 years, sanctions 
were awarded in less than 10 percent of the cases in which they were sought, or an aver-
age of fewer than three per year.3 Awards over the last 30 years have ranged from $250 
to $20,000, with the most recent being $1,000.4 Sanctions have been awarded in only 11 
cases in the past five years, averaging just over $2,200 each.5

The biggest reason for the lack of sanctions is the Parker/Hampton subjective stan-
dard. Although Louisiana Code of Civil Procedure article 2164 gives appellate courts 
the authority to “render any judgment which is just, legal, and proper upon the record on 
appeal,” the Louisiana Supreme Court has tied the intermediate appellate courts’ hands 
with this standard:

[W]hen counsel proclaims his sincerity, a court finds itself without just cause to disbe-
lieve unless, and only unless, the proposition advocated is so ridiculous or so opposed 
to rational thinking that it is evident beyond any doubt that it is being deliberately 
professed for ulterior purposes.”6
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As Justice Ortique noted in his dissent 
in Hampton, “Any attorney schooled in the 
art of advocacy may interpose sincerity in 
the position he advocates on appeal, under 
threat of the imposition of damages against 
him or his client.”7

What Are the Procedural 
Requirements?

Even when the position advocated is 
ridiculous, courts will not award sanctions 
unless they are requested properly. Proce-
dural deficiencies accounted for 17 percent of 
the denials of sanctions in the past 30 years.8 
The most common mistake was failing to ask 
for sanctions in an answer to appeal or cross-
appeal.9 Other mistakes include asking for 
frivolous-appeal damages prematurely when 
there was no final judgment;10 asking for 
frivolous-appeal damages under Louisiana 
Code of Civil Procedure article 863, which 
applies only in the trial court;11 and asking 
the trial court, rather than the appellate court, 
to award damages for a frivolous appeal.12

Louisiana Code of Civil Procedure article 
2133(A) requires that a party answer an 
appeal within 15 days of the return date or 
the date the record is lodged with the ap-
pellate court, whichever is later, if he seeks 
modification of the judgment or damages 
against the appellant. In 1865, the Louisiana 
Supreme Court denied frivolous-appeal 
sanctions that were requested only by brief, 
stating: “Counsel’s brief is not considered an 
answer.”13 The rule that damages for frivo-
lous appeal must be requested in an answer 
to appeal or cross-appeal has been followed 
through 150 years of jurisprudence.14 The 
one exception was when an appellee filed 
a motion to dismiss the appeal as frivolous 
and asked for sanctions within the 15-day 
delay for answering the appeal. In Bouzon 
v. Bouzon, the Louisiana Supreme Court 
treated the motion as an answer to appeal 
and summarily remanded the case to the 5th 
Circuit to award sanctions.15

Judge Billie Woodard of the Louisiana 
3rd Circuit described the rule requiring 
that sanctions be requested in an answer 
or cross-appeal as “an old, lame ‘duck’” 
that should be “retire[d] . . . to gumbo.”16 
Article 2133 requires an answer to appeal or 
cross-appeal when a party seeks to modify, 
revise or partially reverse the trial court’s 

judgment or seeks damages against the ap-
pellant. Judge Woodard stated in a dissent 
that it is “a logical and legal impossibility” 
to say that the appellate court is amending 
the trial court’s judgment when it awards 
additional attorney fees for appellate work, 
as the trial court never had authority to 
award attorney fees for work performed in 
the appellate court. Instead, “[t]he appellate 
court is rendering its own distinct judgment 
for attorney fees earned for work done on 
the appeal, which only it has the power to 
do and which is before it, only.”17 Neverthe-
less, the rule is still being followed by the 
intermediate appellate courts.18

One problem with the short 15-day time 
limit for answering the appeal and requesting 
sanctions is that the appellee must answer 
before the appellant files a brief. The appel-
lant’s brief is due 25 days after the record is 
lodged, or 10 days after the deadline for filing 
an answer to appeal.19 Thus, the appellant 
is forewarned that the appellee is seeking 
sanctions and may defeat the sanction request 
simply by stating in its brief that counsel is 
sincere. The other problem with the request 
for sanctions being due before the appel-
lant’s brief is that the appellee must request 
sanctions without knowing what errors the 
appellant will assign or what arguments the 
appellant will raise in its brief. If the appellant 
raises a novel issue or one of the assignments 
of error may have merit, however slight, 
the appellee often abandons the sanctions 
request by not briefing it.20

What Makes an Appeal 
Frivolous?

Appeals that are found to be frivolous 
fall into four categories: (1) those where 
the appellant has something to gain from 
the delay, such as postponing an eviction; 
(2) harassment appeals, often filed in do-
mestic suits; (3) repetitive appeals, which 
are usually related to harassment appeals; 
and (4) appeals with no serious issue either 
at trial or on appeal, lacking evidence and 
legal support.

When the purpose of the appeal is obvi-
ously nothing more than to gain additional 
time before an eviction, the court is likely 
to grant the request and impose back rent 
and attorney fees as the sanction.21 The most 
recent harassment case involved an attorney 
making allegations against opposing coun-

sel that were “thoughtless and needlessly 
cruel” and “were essentially premised on 
barbershop gossip.”22 Domestic cases tend 
to fall into the harassment category when 
they become repetitive, and the courts are 
most likely to impose sanctions when the 
harassing appellant is an attorney.23 

Appeals that raise long-settled legal is-
sues without making a valid argument for 
change may be sanctioned in the “no serious 
legal issue” category.24 More commonly, ap-
peals with poor briefs, or no brief at all, fall 
into this category.25 The circuits are split over 
whether sanctions can be awarded when the 
appellant abandons the appeal by not filing 
a brief. In Weathers v. Herald Life Ins. Co., 
the 3rd Circuit held that when the original 
appeal is dismissed, the answer, “being 
unsupported and without foundation, falls 
also,” and that article 2133 “does not allow 
the maintenance of an answer independently 
of the appeal from which it arose.”26 Weath-
ers was followed by two other 3rd Circuit 
cases27 and one from the 5th Circuit.28

The 2nd Circuit, in a well-reasoned 
opinion in State ex rel. Muse v. Ross, ex-
pressly declined to follow Weathers and its 
progeny.29 The court noted the language in 
article 2133 that the answer to appeal “shall 
be equivalent” to a separate appeal and 
stated it “would not truly be equivalent” if 
the appellant could cause the answer to fall 
simply by dismissing his appeal.30 The court 
also cited the official revision comments 
to article 2133, which state that filing an 
answer to appeal is the proper method to 
request damages for frivolous appeal.31 The 
court thus found that the answer to appeal 
survived dismissal of the original appeal.32 

Who Can Be Sanctioned?

Article 2164 does not say against whom 
frivolous-appeal sanctions may be imposed, 
although the appellant/client is usually the 
party cast. Federal courts have imposed 
sanctions in some cases against both the 
appellant and counsel because “attorney 
and client are in the best position between 
them to determine who caused [the] appeal 
to be taken”33 and, in some cases, solely 
against the attorney.34 In the past 30 years, 
however, Louisiana courts have sanctioned 
only counsel for a frivolous appeal just once35 
and have sanctioned both client and counsel 
in only three cases, all involving attorneys 
behaving very badly.36
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Conclusion

In summary, if you believe your op-
ponent has filed a frivolous appeal and 
you are entitled to sanctions, answer the 
appeal or file a cross-appeal timely. If 
you missed the 15-day deadline, don’t 
waste the effort asking for sanctions in 
your brief. To have the best chance of 
success, do not ask for modification of 
the judgment. If you think the judgment 
should be modified, weigh the value of 
the potential modification against the 
likely modest sanction. Then, just hope 
your opponent doesn’t respond in brief, 
“Of course my appeal is sincere.” Until 
the Louisiana Supreme Court changes the 
standard, that’s all it takes to defeat your 
request for sanctions.

If you are a judge, however, and the 
appellee has complied with the proce-
dural requirements for sanctions, don’t 
automatically deny the request because 
you think the Supreme Court will reverse 
you. As Judge Morris Lottinger of the 
1st Circuit said, “The failure to award 
frivolous appeal damages sends forth a 
message to all appellees to not waste the 
time and effort seeking frivolous appeal 
damages, because they are not to be 
awarded.”37 Shouldn’t the message instead 
be, “Don’t waste our time with frivolous 
appeals?” The Supreme Court recently 
awarded $10,000 in damages, plus legal 
fees, for a frivolous writ application;38 
perhaps after 50 years the court is ready 
to reconsider the standard.
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