Arbitration:

A Gure for Law’'s Delay?

By E. Phelps Gay

(_ n his “to be or not to be” soliloquy,
Hamlet enumerates the “whips and
scorns” of time from which he might be
released. These include the “oppressor’s
wrong, the proud man’s contumely, the

pangs of despised love,” and, of course, “the

law’s delay.” Indeed, the law’s delay occupies

a prominent place in world literature, not least

in Charles Dickens’s Bleak House, where the

interminable chancery suit of Jarndyce and

Jarndyce has become “so complicated that no

man alive knows what it means.” The parties

“understand it least,” and “no two Chancery

lawyers can talk about it for five minutes,

without coming to total disagreement as to all
the premises.”
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After an eternity, the case ends when the lawyers’ fees are dis-
covered to have consumed the entire estate forming the subject
of the dispute.

To the rescue comes . . . arbitration. Its advantages feature the
“speedy disposition of differences through informal procedures
without resort to court action.” Instead of becoming enmired in
lengthy, costly and risky litigation before unknown and unpre-
dictable fact-finders, the parties can choose their own arbitrator,
limit discovery and obtain a quick hearing. They can also keep
their dispute private and confidential. The arbitrator’s decision
(all agree) will be final, eliminating the expense and uncertainty
of appeals. Finally, the arbitrator’s decision can be transformed
into an enforceable judgment. All in all (some say), this seems
vastly preferable to the law’s delay.

As an arbitrator, | believe many disputes can be resolved
quickly and efficiently through this process, which under both
Louisiana and federal law is “‘favored.”? We know that many com-
mercial, construction, consumer and maritime contracts include
agreements to arbitrate in the event a dispute arises. Arbitration
provisions also appear in energy, insurance, employment and real
estate agreements. Some lawyers even include arbitration clauses
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in their retainer agreements, although the
Louisiana Supreme Court has imposed
strict rules surrounding that course of
action in light of the fiduciary duties at-
torneys owe to clients and the significant
rights a client would be giving up.?

Herewith a few basic questions and
answers about arbitration, which you may
find useful and informative.

Are arbitration agreements valid and
enforceable?

Yes. Under the Louisiana Binding
Avrbitration Law, a provision in any con-
tract to settle a controversy by arbitration
“shall be valid, irrevocable, and enforce-
able, save upon such grounds as exist at
law or in equity for the revocation of any
contract.” The Louisiana statute tracks the
Federal Arbitration Act, which applies to
arbitration agreements affecting interstate
commerce.

A determination whether the parties
have agreed to arbitrate involves two con-
siderations — (1) whether there is a valid
agreement between the parties; and (2)
whether the dispute falls within the scope
of that agreement. A court may apply or-
dinary principles of state contract law to
determine whether the parties have formed
a valid agreement to arbitrate.?

Do you have to sign a contract for an
arbitration agreement to be enforceable?

Generally, yes, but there are excep-
tions. To be subject to arbitral jurisdiction,
a party must ordinarily be a signatory to a
contract containing an arbitration clause.®
Arbitration is a matter of contract, and a
court cannot compel a party to submit to
arbitration if he or she did not agree to it.”
However, under certain legal theories, a
court may compel arbitration by a non-par-
ty. These theories include agency, piercing
the corporate veil, alter ego, incorporation
by reference, third party beneficiary, waiv-
er, and equitable estoppel.® It should be
noted that Louisiana courts have respected
the distinction between corporate entities
and their members, deciding not to compel
an individual to arbitrate simply because
that person is the sole member of a limited
liability corporation.®

Also, Louisiana law does not absolute-
ly require written acceptance of an arbitra-
tion agreement. When an agreement lacks

a signature, the actions and conduct of the
party or parties who did not sign may show
the effect or validity of the agreement.*

In accordance with settled Louisiana
law, a signing party cannot avoid arbitra-
tion by claiming he or she did not read or
understand the contract.*

What about arbitration clauses hidden
or buried in fine print?

Depending on the circumstances, these
may be invalidated. In Duhon v. Activelaf,
L.L.C., 16-0818 (La. 10/19/16), 192 So.3d
762, the Louisiana Supreme Court struck
down as adhesionary and unenforceable
an arbitration provision requiring patrons
of a Lafayette indoor trampoline park to
arbitrate any dispute. The court found
the provision was “camouflaged” within
an 11-sentence paragraph, nine of which
did not relate to arbitration, and thus did
not comply with the standards earlier set
forth in Aguillard v. Auction Management
Corp., 04-2804 (La. 6/29/05), 908 So.2d 1.
The court also criticized the lack of mutu-
ality in the agreement since it referred only
to the patron’s obligation to arbitrate, not to
any obligation on the part of the business
owner.*?

Can the right to arbitration be waived?

Yes, but waiver is not favored, and
there is a presumption against it.** Waiver
has been defined as a “voluntary and inten-
tional relinquishment of a known claim.”*
Neither answering a judicial complaint nor
a period of delay in filing an arbitration de-
mand necessarily constitutes a waiver, es-
pecially in the absence of prejudice to the
opposing party.*® However, waiver may be
possible where a party has resorted to judi-
cial remedies and has allowed a significant
period of time to elapse before demanding
arbitration, so as to indicate an intent to liti-
gate instead of arbitrate.’®

What if someone simply refuses to
arbitrate?

You can petition the court for an order
directing the parties to proceed to arbitra-
tion.r

What if the arbitration agreement
contains no method for appointing an
arbitrator?

If no method of appointing an arbitrator
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is provided in the contract, the court in the
parish where the arbitration is to be held
“shall designate and appoint an arbitrator
or arbitrators or an umpire as the case may
require . .. ."®

What if, despite an arbitration
agreement, someone files suit?

File an exception of prematurity and a
motion to stay.’® Under the statute, if suit
is brought on any issue referable to arbitra-
tion, the court “shall” stay the action until
an arbitration has been had in accordance
with the terms of the agreement, provided
the stay applicant is not in default in pro-
ceeding with the arbitration.?

How many arbitrators are usually
chosen?

The parties may select a sole arbitrator
to resolve their dispute, which is common-
ly done in smaller, less complicated cases.
In larger cases, the parties often select a
panel of three persons.

Is arbitration really less expensive than
litigation?

Generally, but not always. The parties
have to pay for the arbitrator or arbitrators,
and they have to pay filing fees to any en-
tity administering the arbitration, such as
the American Arbitration Association.?

Do you have to use the American
Arbitration Association to administer
the arbitration?

No, although typically an arbitration
is administered by a professional arbitra-
tion institution such as the AAA or JAMS
(an acronym for Judicial Arbitration and
Mediation Services, Inc.). The AAA has
promulgated detailed rules and procedures
for arbitration of commercial, construc-
tion, consumer, employment and inter-
national disputes. These can be found at
www.adr.org.

What is discovery like in arbitration?
Excessive discovery (particularly deposi-
tions) is generally discouraged, but the arbi-
trator enjoys a degree of latitude in handling
discovery depending on the nature of the
case and the agreement of the parties. For
example, Rule 22 of the AAA Commercial
Arbitration Rules provides that the arbitrator
“shall manage any necessary exchange of in-
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formation among the parties with a view to
achieving an efficient and economical reso-
lution of the dispute, while at the same time
promoting equality of treatment and safe-
guarding each party’s opportunity to fairly
present its claims and defenses.”

Can you file dispositive motions in an
arbitration proceeding?

Yes, but they are viewed with caution,
since the purpose of arbitration is to give
the parties a fast and fair hearing. Rule 33
of the AAA Commercial Arbitration Rules
provides that the arbitrator “may allow”
the filing of, and make rulings upon, a dis-
positive motion “only if the arbitrator de-
termines that the moving party has shown
that the motion is likely to succeed and dis-
pose of or narrow the issues in the case.”

Is an arbitration hearing different from
atrial?

Yes and no. Arbitrators may compel the
attendance of witnesses and the production
of records. Parties to the arbitration “may
offer evidence as is relevant and material
to the dispute and shall produce evidence
as the arbitrator may deem necessary to
an understanding and determination of the
dispute.” But conformity to the code of
evidence shall not be required, except for
laws pertaining to testimonial privileges.
The arbitrator shall determine the admissi-
bility, relevance and materiality of the evi-
dence offered and may exclude evidence
deemed to be cumulative or irrelevant.2

Like a trial, an arbitration hearing in-
volves presentation of evidence in the
form of testimony and exhibits. Claimant
presents evidence to support its claim, and
Respondent presents evidence to support
its defense. The arbitrator may require wit-
nesses to testify under oath, and the wit-
nesses may be examined by counsel for
the adverse party and by the arbitrator.
Since there is no appeal, many arbitrations
are conducted without a stenographer, but
under the rules any party desiring a steno-
graphic record may make appropriate ar-
rangements and bear the expense.

Avrbitrators generally enjoy broad dis-
cretion in conducting the proceedings.?

What is an arbitration award?

An award is simply the decision of
the arbitrator or the arbitration panel. It is
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generally produced within 30 days of the
close of the hearing. Arbitration awards
may include an order for the payment of
money, a declaration as to a matter in dis-
pute, an order for a party to do or refrain
from doing something, an order for spe-
cific performance of a contract, or an order
setting aside or canceling a deed or other
document.

Are arbitration awards enforceable?

Yes. Because of the strong public policy
favoring arbitration, awards are presumed
to be valid.® At any time within one year
after the award is made, any party may
apply to the court in the parish where the
award was made for an order confirming
it. Upon the granting of an order confirm-
ing an award, a judgment may be entered
which has the same force and effect as a
judgment in any action.?

Can an arbitration award be vacated?

It’s possible, but rare. The burden of
proof is on the party attacking the award.”

Awards can be vacated on only a few
narrow grounds, namely: (1) where the
award was procured by corruption, fraud
or undue means; (2) where there was evi-
dent partiality or corruption on the part of
the arbitrators or any of them; (3) where
the arbitrators were guilty of misconduct
in refusing to postpone the hearing, upon
sufficient cause shown, or in refusing to
hear evidence pertinent and material to
the controversy, or of other misbehavior
by which the rights of any party have been
prejudiced; or (4) where the arbitrators ex-
ceeded their powers or so imperfectly exe-
cuted them that a mutual, final and definite
award upon the subject matter submitted
was not made.?

For example, in one case the Louisiana
5th Circuit Court of Appeal found that the
arbitration panel exceeded its powers in
granting a defendant surgeon’s motion to
strike live testimony four days before the
hearing. The panel decided to review the
experts’ opinions through deposition tran-
scripts and ultimately ruled in favor of the
surgeon on the merits. Finding there was
no authority which would prevent plaintiff
from calling live witnesses, the court held
the panel should not have denied plaintiff’s
request for a continuance because one of
her experts could not attend the hearing on

the date scheduled.?
A motion to vacate must be filed within
three months of the award.*

But what if the arbitrator or arbitration
panel makes a mistake on the facts or
the law?

Two years ago, the Louisiana Supreme
Court reiterated its prior ruling that an error
of law or fact is not sufficient to invalidate
an arbitration award.* The purpose of arbi-
tration is thwarted when parties seek judi-
cial review on grounds that the panel “just
got it wrong on the law.”*? Because the
record in that case contained no evidence
that the panel had willfully misbehaved or
imperfectly executed their authority, nor
that they had denied the parties due pro-
cess or consciously disregarded Louisiana
law, the award could not be vacated.

Can an award be modified or corrected?

Yes. This can be done if (1) there was an
evident material miscalculation of figures
or a material mistake in the description of
any person, thing or property referred to in
the award; (2) the arbitrators awarded on
a matter not submitted to them, unless it
was a matter not affecting the merits of the
decision; or (3) the award is imperfect in
matter of form not affecting the merits of
the controversy.”®

Does the Louisiana Arbitration Law ap-
ply to labor contracts?
No.3

What about federal preemption of state
law?

The U.S. Supreme Court has held that
the substantive provisions of the Federal
Arbitration Act preempt state law as to ar-
bitration agreements in contracts affecting
interstate commerce. To the extent federal
and state law differ, the Federal Arbitration
Act will apply.® Any inconsistency be-
tween the federal act and Louisiana law
must be resolved in favor of the federal
act.*

So what’s so great about arbitration?
Like most choices, it depends on what
you want. If you want robust, broad dis-
covery, wide-ranging motion practice, trial
by jury, and an opportunity to appeal, and
you do not mind bearing the expense at-
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tending all these options, you should look
to our courts. We have a lot of good judges
and conscientious jurors. You may be sub-
jecting yourself to the slings and arrows of
“the law’s delay,” but, at the end of the day,
you may find fairness and justice (or not).
On the other hand, if you want efficiency,
speed, privacy, confidentiality, closure and
a “decider” who is well-versed in a particu-
lar area of law, you might well prefer to ar-
bitrate. | can attest that the process works.

Of course, you might prefer to mediate,
which is another story for another day —
or perhaps for another writer in this issue
of the Louisiana Bar Journal.
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