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ilitary life is significantly
different from civilian
life. Servicemembers
do not get to choose the

locations where they work. They are
deployed far away from their families
and friends for months at a time. They
are always on duty and do not receive
overtime pay. They can face jail time for
not going to work or for criticizing their
bosses. Their job descriptions include
laying down their life in defense of their
country if necessary. Due to these pe-
culiarities, legal protections developed
over time in an attempt to balance the
obligations of servicemembers with the
realities of military life.

Servicemembers Civil
Relief Act

Louisiana has a long history of civil
legal protections for the military dating
back to the War of 1812.! Since that time,
both federal and state governments is-
sued legislation which seeks to “protect
those who have been obliged to drop
their own affairs to take up the burdens
of the nation.” The most significant law
relating to servicemember protections
is the Servicemembers Civil Relief Act
(SCRA).? Louisiana attorneys who rep-
resent military clients and their families
should have a working knowledge of its
principal protections.

Basic SCRA protections were ad-
opted in the World War II era and the
law has been amended numerous times
over the years. In 2003, it underwent a
significant overhaul and its name was
changed from the Soldiers’ and Sailors’
Civil Relief Act to its current moniker.*
In 2015, the SCRA was moved from an
appendix of the United States Code to a
location within the Code itself.?

The SCRA applies to all active duty
U.S. military, members of the reserves
while on active duty, and national
guardsmen when activated under a fed-
eral call to active duty.® It also offers
protections for the dependents of mili-
tary members. The SCRA does not ap-
ply to civilian employees of the military
or contractors. Additionally, it does not
apply to criminal proceedings.

The SCRA is assigned two ex-
plicit purposes. One is to “provide for,
strengthen and expedite the National
Defense” by providing legal protections
to U.S. servicemembers, thus enabling
them to “devote their entire energy to
the defense needs of the Nation.”” The
SCRA also serves to “provide for the
temporary suspension of judicial and
administrative proceedings and trans-
actions that may adversely affect the
civil rights of servicemembers during
their military service.”® Nonetheless,
the SCRA is not a sword wielded by ser-
vicemembers to nullify otherwise valid
obligations.’ It does not forbid legal ac-
tions against servicemembers nor does
it provide defenses against them.!® The
intent is simply to level the playing field
so as to minimize the adverse impact
of one’s military service on one’s legal
obligations.!! Because of this, in many
instances, the SCRA will not provide
relief to a servicemember unless it can
be demonstrated that the member’s
military service has materially affected
his or her ability to meet a certain legal
obligation.’? Examples of material af-
fect would include a servicemember’s
inability to appear in court due to par-
ticipation in a military exercise, deploy-
ment or training.'?

Default Judgments and
Automatic Stays

An important procedural safeguard is
the protection afforded against default
judgments while on active military ser-
vice.!* In a civil case in which a military
defendant does not make an appearance,
a plaintiff is required to file an affida-
vit with information indicating whether
the defendant is in military service.'
Any default judgment obtained with-
out the required affidavit is voidable.'¢
Additionally, a court may not enter a
default judgment unless an attorney is
first appointed to represent the inter-
ests of an absent military defendant.!”
Further, if a default judgment is entered
while a defendant is on active military
s ervice,'® the servicemember can have
the judgment reopened upon a showing
that military service materially affected
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the servicemember’s ability to defend
the action."”

The SCRA also provides that an indi-
vidual on active military service?® with
notice of a civil or administrative pro-
ceeding is entitled to an automatic 90-
day stay of that action.?! For a court to
provide this automatic stay, the request
must contain evidence as to how mili-
tary service has materially affected the
servicemember’s ability to appear in the
action?? and should also include a let-
ter from his or her commander that in-
dicates military leave is not authorized
for the servicemember’s participation
in the action.”® Following the initial
90-day stay, an additional stay may be
requested upon a showing of continued
material affect of military service on the
servicemember’s ability to appear in the
action.?* Any additional stays are discre-
tionary.?

Prior to requesting a SCRA stay,
it is important for attorneys who rep-
resent military clients to ask several
relevant questions.?® Was the service-
member served properly? Does the
court have subject matter jurisdiction?
Does the court have jurisdiction under
the Uniform Child Custody Jurisdiction
Act??’” Does the court have personal
jurisdiction over the servicemem-
ber? Does the court have jurisdiction
to award or modify spousal or child
support under the Uniform Interstate
Family Support Act??® These questions
should be addressed first because a lack
of jurisdiction or proper service of pro-
cess could preclude the need to resort to
SCRA remedies.

Statutes of Limitations/
Prescriptive Periods

The SCRA also grants relief to ser-
vicemembers regarding statutes of limi-
tations/prescriptive periods, which are
tolled/suspended to exclude the period
of military service.?’ The tolling period
applies regardless of whether the action
is brought by or against a servicemem-
ber.>® The tolling provision does not ap-
ply to tax proceedings.’! Other proce-
dural protections afforded by the SCRA
are provisions which authorize a court
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to stay execution of judgments against
servicemembers* and provisions which
provide protection of persons who are
secondarily liable on servicemember
obligations.*

Of the substantive protections afford-
ed by the SCRA, one key provision is
that a landlord may not evict a military
tenant or military dependents without
first obtaining a court order.** If an evic-
tion order is sought, the servicemember
may request a stay of execution of up to
90 days.* If a landlord fails to comply
with the court order requirement, the
landlord can be held criminally liable.*
In one particularly egregious case, this
provision was successfully used against
a landlord who, without a court order,
evicted a pregnant military dependent
mother of two while the husband ser-
vicemember was absent due to military
duty.’” In that case, the landlord was sen-
tenced to six months in prison, one year
of supervised release, a $1,000 fine and
restitution of more than $15,000.00.3

Liens, Leases and
Contracts

A similar SCRA provision applies in
the area of storage liens. A lienholder
of personal property or effects of a ser-
vicemember must obtain a court order
prior to foreclosure or enforcement.® A
court may issue a stay of the foreclosure
or enforcement proceeding on its own
motion,* but a stay must be issued if a
servicemember demonstrates that mili-
tary service has materially affected his
or her ability to comply with the obliga-
tion.*! Additionally, a storage lienholder
can be held criminally liable for failing
to obtain the required court order prior
to enforcement of the lien.*> This court
order requirement also exists for repos-
session actions on installment contracts
and foreclosure actions on mortgages
entered into by a servicemember prior
to entry onto active military service.*

Under the SCRA, servicemembers
have a right to terminate residential and
professional leases when certain con-
ditions are present. A servicemember
may terminate such a lease upon ini-
tial entry onto active military service.*
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A servicemember may also terminate
a lease upon the receipt of permanent
change of station orders (i.e., orders for
assignment to another military post or
base) or upon receipt of orders to deploy
for a period of more than 90 days.* A
lease termination pursuant to the SCRA
serves to terminate the lease obligation
as to the servicemember as well as any
military dependents on the lease.* It is
not necessary that a “military clause” be
present in the lease in order for this pro-
tection to be exercised.*’ Additionally,
the SCRA permits servicemembers to
terminate motor vehicle leases and cel-
lular telephone service contracts under
conditions similar to those permitting
the termination of immovable property
leases.*

SCRA'’s Enforcement
Options

In 2010, Congress amended the
SCRA to clarify its enforcement op-
tions.* This amendment authorizes the
U.S. Attorney General to bring actions
in federal court against those who en-
gage in a pattern of violating the SCRA
or those whose violation of the SCRA
raises an issue of significant public im-
portance.”® Aside from Department of
Justice enforcement, the SCRA now
provides for an explicit private right of
action as well.*! An individual aggrieved
by a SCRA violation can bring a civil
action to recover costs and attorney’s
fees.” Due to this, servicemembers may
now “retain experienced counsel who
might otherwise be unable or unwilling
to take on such representation due to the
substantial costs of long and drawn out
litigation battles.”™*

Louisiana’s Protections

Louisiana adopted its own set of pro-
tections which supplement the SCRA,
known as Servicemembers Civil Relief
and Consumer Rights.>* The Louisiana
protections expand upon the SCRA’s
provisions in the areas of interest rates,
landlord/tenant leases, and termination
of motor vehicle leases and cellular
phone contracts.” Added protections ex-

ist in the areas of natural gas and electric
power consumer agreements.*® Further,
Louisiana law provides for compensato-
ry visitation rights for servicemembers
who are unable to visit their minor chil-
dren due to military obligations.*’

Conclusion

The protections afforded military
members under the SCRA and Louisiana
law effectively strike a balance between
the need to meet servicemember obli-
gations and the need to keep soldiers,
sailors, marines and airmen focused on
the mission. These pieces of legislation
offer no more and no less than what is
appropriate given the frequently uncer-
tain circumstances of military service.
Louisiana attorneys need to be familiar
with these provisions to ensure that their
military clients are effectively repre-
sented.
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