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Lawyers are natural born negotiators – we love to argue and persuade others to our point of view.  Unfortunately, because negotiating skills come so easily to members of our profession, we fail to take the time to analyze what we are doing and learn new ideas about negotiation theory and practice which can lock us into patterns of behavior that defeat our objectives – to represent our clients competently in making deals and settling disputes.

I.  An Overview -  five basic concepts to remember about negotiation: 

1.  Negotiations is Essentially Selling: Successful negotiators are excellent salespersons - they know how to sell not only their product, but also themselves.  You must have credibility with the participants in the mediation to be convincing.  You must know your case like a salesman knows his product.  You need to know the strengths and weaknesses of your case.  You need to know the needs and requirements of the other parties in order for them to agree to buy your Aproduct.@ You should enter the negotiations with confidence that you will succeed, but do not display arrogance, superiority or inappropriate emotions.  One of your objectives is to demonstrate why your proposal is reasonable and should be accepted. Price your product to sell, but make sure you start high enough so you have room to trade down to your Aobjective.@   Set the tone of the negotiations - does your client want to preserve the relationship with the other party or is it your objective to set an example for defendant=s outrageous behavior and to demand punitive damages.  Make sure you are negotiating with those in authority - just as a salesman wants to deal with the highest executive who can make a decision. Successful negotiators can usually demonstrate why their last proposal is in the best interests of both sides and is a win-win outcome.

2. Stages of the Negotiation Process – Making Proposals and Closing the Gap – 

One of the classic textbooks on legal negotiations is Legal Negotiation and Settlement,  by Gerald Williams (West Publishing 1983).  His work is based upon research and studies observing a variety of attorneys negotiate in a number of different settings.  One of the important findings of the studies that skilled legal negotiators should know is that every negotiation of a disputed claim goes through four basic stages (page 70 ff):


A. STAGE ONE: Orientation, positioning and developing a strategy.   Attorneys commence their negotiations by gathering facts from their client, researching the applicable law, drawing certain preliminary conclusions about the claims or defenses of their client’s case, contacting opposing counsel to explore the negotiating environment, and develop a strategy or roadmap that will lead to the desired result.  In the opening stages, attorneys will signal to opposing counsel either a cooperative approach or a competitive one.   A cooperative lawyer will indicate that they want to work with their colleague to reach a fair and equitable outcome for both parties.  She may also indicate that she follows an integrative approach seeking to create options and to package a deal that meets everyone’s interests and needs.  The competitive lawyer may signal a maximalist approach – asking the most the he can get for his client, perhaps even asking a lot more than he expects to get and leaving room for some compromise, but always in his client’s favor.  It is essential that the skilled negotiator detects whether he is dealing with the “cooperative” or “competitive” lawyer early in the negotiations and understands what to expect  in order to gage or adjust one’s own approach so as not to become manipulated, bullied or exploited.  Through the early stages, each negotiator will signal the style that he or she will use – be prepared so that you can respond appropriately.


B. STAGE TWO:  DISCOVERY, PERCEPTION, ARGUMENTATION, PERSUASION – In this stage, the lawyers are trying to obtain as much information as possible either through formal discovery or through direct communications, written and oral.  In the course of discovery, the negotiator is trying to shape the perception most favorably toward his own case so that his opponent will believe that his client will ultimately prevail in his claim or defense.   Through presentation of arguments the issues become more defined, strengths and weakness become apparent, and each party tries to find out the real position of the other.  Some concessions may be made at this stage.


C. STAGE THREE:  EMERGENCE AND CRISIS – At this stage, negotiators come under pressure from court deadlines, financial constraints, and ultimate trial dates.  Each side realizes that concessions must be made, new options created or face impasse and the risk of trial.  Crisis is reached when neither side wants to make further concession;  both sides are fearful of being exploited or manipulated, no more room for compromise seems possible; breakthrough is required to avoid the future expense and uncertainties; the client is concerned about whether he should accept his lawyer’s advice to settle.


D. STAGE FOUR:  AGREEMENT OR IMPASSE -  The pressures of cost, uncertainty of outcome, and sufficient compromise usually brings the parties to agreement in more than 90% of the litigated cases.  Here the attorneys must work out the final details of the agreement, reinforce each other and their clients about the desirability of the deal as opposed to trial and formalizing the agreement acceptable to both sides.  The failure to reach agreement brings the parties into the court room where further negotiations may continue,  but it not, the court and/or jury will impose the outcome on the parties – usually a result that neither side can accurately predict and with which few parties are completely satisfied.


Effective negotiators know how to close the gap between each proposal and counterproposal.  They know how and when to present the next concession and if appropriate, how to use a mediator to measure and fashion the counteroffer.  They know when and how to use Adistributive bargaining@ and when and how to use Aintegrative bargaining@ or Aprincipled negotiations in appropriate response to the dynamics of the game.  

3.  Barriers to Conflict Resolution - most negotiations will at some point reach an impasse.  Successful negotiators understand the barriers to resolving disputes and are prepared to move past the roadblocks with the help of the competent mediator.  (See discussion below of Mnookin=s four barriers to conflict resolution.)

4.  Making a Smart Choice - once you have sold your case, exchanged proposals, narrowed the gaps, overcome barriers, you and your client will be faced with making a choice B whether to accept the last final offer, delay the decision, or refuse the offer and go to trial.   There is no such thing as the Aperfect decision@ in accepting or rejecting the last and final offer of settlement.  The best that you and your client can do is to make a Asmart choice,@ based upon a rational and consistently applied  decision model.   See Smart Choices, (Harvard Business School Press 1999) an excellent book by Hammond, Keeney and Raiffa, who have set forth a proven roadmap for decision making that will take some of the guess work out of this important part of the negotiation and mediation process.

The approach is based upon eight integral elements, summarized by the acronym, PrOACT.  They argue that a smart decision requires a step by step analysis that includes the core  considerations of the Problem, Objectives, Alternatives, Consequence and Tradeoffs.  The three remaining elements -- uncertainty, risk tolerance, and linked decisions B help clarify aspects of more complex decisions such as whether or not to take the last proposed offer to settle. 

In making a critical decision whether to accept an offer, the litigant should isolate three essential considerations:

A1.  What is the litigants chances of winning at trial and, if won, the chances of different possible jury awards.

2.  The time and psychological stresses associated with going to trial and of not going to trial, together with the degree of the litigant=s regret if she loses or elation if she wins.

3.  The litigants= willingness to take risk B the individual=s risk tolerance factor.@ at p.127

The authors recommend drawing a decision tree with estimated consequences and probability factors added in. (See attached example of decision tree with probability factors included.)  It is important to remember that your client will have to live with the decision whether to accept the certainty of an offer versus facing the risk, delay, emotional stress and possible negative outcome of a trial.  ASmart Choices@ offers a proven method to help your client make the most important decision of all B accept the offer or go to trial.  

5.  Close the Deal and Put It In Writing B Your success as a negotiator depends upon whether you can close the deals that you should and pass the ones that are not good for your client.  If you enter the negotiations with confidence that you can settle the case on terms acceptable for your client, you should prepare a written settlement agreement that meets your criteria and submit it to the other side.  Currently, the use of a skilled mediator is an effective way to get the deal closed.  You should bring the agreement on a computer disk so that reasonable modifications can be made depending upon the circumstances.  An effective closing gambit is to have your client sign the final written proposal and have the mediator submit it to the other party(ies).  Your written proposal signed by your client confirms your client=s commitment to the proposal, and it helps the mediator sell your final offer to close the deal.

II.  Some Distinctions Between Trial Advocacy and Negotiation Advocacy In Mediation

Trial advocacy requires a special set of skills, especially in preparation, doing legal research and discovery, and in presentation of your client=s view of the facts, your arguments for application of the law and giving compelling reasons why the trier of fact should allow your client to win and prevail over your opponent whom you hope and intend will be the Aloser.@  The outcome of the trial is based in part upon (1) the relative rights of the parties (based upon the facts and legal precedent) as determined by the trier of facts and (2) the relative power (financial resources) of the parties to wage the legal battle  Your objective through the litigation process is to zealously advocate your client=s position and to control the process to your advantage.  The actual outcome is imposed by a judicial officer vested with a higher authority. 

One  major distinction between trial advocacy and mediation is that mediation is a process that will not result in a clear cut victory for one side and a loss for the other.  Litigation is a Awin-lose@ gambit with a high degree of risk and uncertainty.  Mediation attempts to achieve a Awin-win@ outcome with the objective of obtaining certainty by concluding the dispute in accordance with the terms of a mutually acceptable agreement.  Whereas the judge or jury imposes the outcome upon the litigants, even against their will, in mediation the outcome of the dispute is entirely within the control of the litigants.  

Some of the reasons mediation is so successful are as follows:

1) Cost effective

2) Timely resolution

3) Flexible - innovative solutions

4) Confidential

5) Parties retain control of outcome

6) Opportunity to exchange valuable information

7) Opportunity to get an evaluation from a respected neutral - including risk and probability of outcome

8) Reduces Ahassle@ factor associated with continued litigation

9) Eliminates uncertainty, costs and risk of trial.

The role of the mediator is an important factor in the successful and efficient outcome of the mediation:

1) To establish a process for resolving disputes

2) To facilitate a settlement through joint and separate meetings of the parties

3) To encourage communication between the attorneys and the parties

4) Assist in defining the issues - clarifying misunderstandings

5) Explore alternatives - building options to maximize gain and examining resources 

6) Examining risk factors of possible options - 

7) Explore the consequences of each option with each party

8) Inquire as to feasibility and acceptability of settlement proposals - test risk tolerance of client

9)_Examine and address the underlying interest of each of the parties

10) Deal with the emotions of the clients and possibly the egos of the attorneys

11) Assist in drafting the settlement agreement - avoid gaps that can become future conflict

12) Some mediators (judges) give opinion about likely outcome at trial - risky gambit

13) Keep the process going when negotiations reach impasse

14) Make Awhat if A proposals when timely and appropriate

Three essential requirements for successful mediation:

1) All persons with full settlement authority must be present

2) The Participants must be willing to devote the time to go through the process

3) All present must exert a good faith effort to settle

Mediation advocacy requires an attitude adjustment - your role as attorney is one of problem solver and conflict manager.  Threatening to use power (obtaining court orders and engaging in unnecessary discovery) usually fails.  Demonstrate that you understand the needs of the other party and that you are in a problem solving mode.  Remember in mediation, you are not an advocate who is seeking to prevail over the other party, but rather you are seeking to get the other party to agree to your proposed settlement which is in your client=s best interest.  

III.  Barriers to Successful Conflict Resolution

Professor Robert Mnookin raised the following question in a seminal article: AWhy is it that under circumstances where there are resolutions that better serve disputants, negotiations often fail to achieve efficient resolutions?  In other words, what are the barriers to the negotiated resolution of conflict?@ 

He identifies four major obstacles to achieving a negotiated resolution of conflict:

a.  AStrategic Barriers@ - calculated steps to maximize one-sided gain can create a barrier to agreement.  It arises from the tension between self interest and joint gains - how will the parties divide a fixed pie:  (i) discovering shared interests and maximizing joint gains (increasing the size of the pie) versus (ii) maximizing one=s own gains where more for one side will necessarily mean less for the other (trying to take the biggest slice of the pie for oneself) (iii) intentional use of secrecy and deception to gain advantage (misleading the other party about your intentions) may have the opposite effect.  

b.  APrincipal/agent problems@ - the conflict of interest between the agent=s goals and objectives and those of his principal - also the party at the negotiating table may have others to answer to - an adjuster must answer to his manager, a union rep must answer to his union.

c.  ACognitive and Psychological Barriers@ - judgments of parties and their agents are influenced by powerful psychological forces - making unwarranted assumptions about the motives and intentions of the other party can create a barrier; decisions about accepting an offer is made with uncertainty and risk.  Loss aversion and framing issues have an impact on the way participants view the facts and influence judgement.. 

d.  AReactive Devaluation@ of Compromises and Concessions - we tend to diminish the value and attractiveness of the offer or proposal from the other side simply because it originated with a perceived opponent. 

Mnookin advocates mediation of disputes to overcome each of these barriers when the process is understood by the participants.  Awareness of these barriers can help lawyers develop better negotiation strategies to become more effective in the mediation process.

IV. Definition of  negotiations? 

Negotiation can be defined as the process of reciprocal communications between two or more participants for the purpose of achieving or satisfying a participant=s claims, needs or interests in the face of competing claims, needs or interests.  Negotiations involves a complex set of human behaviors requiring an understanding of communications, sales, persuasion, marketing, decision making  and behavioral theories, psychology, sociology, economic modeling, assertiveness, conflict resolution methods, and above all flexibility and creativity.

Legal negotiations in mediation is a specialized area of behavior requiring a high degree of skill, knowledge and training in both substantive and procedural law as well as negotiation skills.  As important as trial skills are, however, the successful resolution of most cases (9 out 10 cases are settled) depends more importantly on the skills of the lawyer as negotiator.  In California, since most cases are now referred to mediation before trial, the negotiating skills of a lawyer in the mediation process has become even more critical in obtaining a successful outcome for her/his client.  

Lawyers use the prediction of probable trial outcome as a basis for assigning a dollar or other value to their cases.  However, many complex factors other than predicting a possible judgment affect negotiation strategies in mediation. Unfortunately, many attorneys do not give sufficient attention to negotiation strategy before coming to the mediation.  They are unaware of the process and the steps that must be taken to reach the optimal result on behalf of their client.  In short, many attorneys come into the mediation without a game plan or without sufficient awareness of how to use the mediator and the process to achieve their goal.  This program will consider some of the negotiating strategies that may be helpful in mediating a civil dispute.

Civil dispute negotiations differ from transactional negotiations in that one or more parties has or believes she/he has legal rights against the other that are enforceable by a court of law.  If the parties cannot reach an agreement, the aggrieved party can compel the other party to defend against the charges in a judicial proceeding.  As we all know, the judicial process involves a high degree of risk and uncertainty in outcome, unpredictable delays, invasive discovery proceedings, and a substantial cost of time and money.  The two parties are compelled to deal with one another, unlike the business transaction where the dissatisfied party can walk away from the negotiations.  In a judicial proceeding the defending party cannot walk away and find someone more pleasant to dispute with.  Consequently, because of the compulsory nature of the judicial process, one or the other party can engage in and get away with much higher levels of aggressiveness and unreasonableness than would be tolerated in a transactional setting. This raises the question as to which approach is more effective in mediation - cooperative negotiations or competitive negotiations.

V.  Two Basic Approaches to Negotiations - Cooperative and Competitive

Many studies have been conducted about the different approaches to negotiations with the objective to determine which approach is most effective.
   The results indicated that two patterns of negotiation are pervasive - the cooperative and competitive.  Neither approach has an exclusive claim on effectiveness.   AUse of the cooperative pattern does not guarantee effectiveness, any more than does the use of the competitive pattern.@ 

A. The following are some characteristics which have been used to describe effective/ cooperative negotiators:

Ethical conduct

Maximizing settlement for client 

Getting a fair settlement

Meeting client=s needs

Avoiding litigation 

Maintaining good personal relationship with the other side

Accurately estimated value of the case

Knows need of client

Took realistic opening position

Able to listen to  and evaluate opposing position

Knew needs of opponents client

Willing to share information

Forthright 

Trustful

Willing to move from original position

Fair-minded

Reasonable

Logical (not emotional)

Courteous, Personable, Friendly, Tactful and Sincere, Constructive and helpful Relationship

Well organized, Wise, Careful, creative options, Facilitative, Cooperative

An effective cooperative negotiator is not ever seen as a Apushover,@ or one who is eagerly willing to compromise his client=s claim for a quick settlement.

B. Characteristics of the Effective/Competitive Negotiator:

Goals:

Maximizing settlement for client

Obtaining profitable fee for self

Outdoing or outmaneuvering the opponent

Competitor Traits:

Tough

Dominant

Forceful

Aggressive

Attacking

Ambitious

Egotist

Arrogant

Clever

Made a high opening demand

Took unreasonable opening position

Used take-it-or-leave-it approach

Rigid

Disinterested in needs of opponent=s client

Did not consider opponent=s needs

Willing to stretch the facts

Knew the needs of own client

Careful about timing and sequence of actions

Revealed information gradually

Used threats

Obstructed

Uncooperative

Domineering

The focus of the Competitive Approach to negotiations is gamesmanship, having a principle objective of outdoing or outmaneuvering their opponent.  They have a high level of interest in tactical or strategic considerations, suggesting that they orchestrate the case for the best effect.  Rather than seeking an outcome that is Afair@ to both sides, they want to outdo the other side; to score a clear victory!  The competitive negotiator is frequently seen as being primarily interested in increasing his fee, as opposed to preserving relationships and being reasonable.   The competitive negotiator scoffs at the cooperative=s goal of trying to accomplish a Ajust outcome.@  The competitive views negotiation as a poker game - Ayou put the best front on your case and you try to make the other fellow think that his weaknesses are bigger than he really ought to consider them.@  

Cooperatives feel that cases should be evaluated objectively, on their merits, and that both sides should seek to find the most fair outcome.  Competitives view their work as a game in which

they seek to outwit and out-perform the other side. 

Despite their differences, both are rated as highly effective: The following are similarities of highly effective but different negotiating styles:
Experienced

Realistic

Ethical

Rational

Perceptive

Trustworthy

Convincing

Analytical

Creative

Self-controlled

Versatile

Adaptable, Poised

Legally Astute

Thoroughly Prepared on the Law

Thoroughly Prepared on the Facts

Effective trial attorney

Skillful in reading opponent

C.  Characteristics of the  Ineffective Competitive Negotiator

Egotistical 

Headstrong

Impatient

Intolerant

Rigid

Greedy

Demanding

Perceived as Unreasonable

Uncooperative

Arrogant

Tactless

Complaining

Sarcastic

Insincere

Devious 

Conniving

Unpredictable

Evasive

Unsure of value of the case

Unrealistic opening positions

Made high opening demand

Used take-it-or-leave-it approach

Narrow range of bargaining strategies

Unwilling to share information

Used bluffing and puffing

Disinterested in opponent=s position

Inflexible - took position and was unwilling to move

Used threats

Uncontrolled emotion

Quarrelsome

Rude 

Hostile

Obstructive

Obnoxious

Ineffective as trial attorney

What makes a negotiator ineffective? lacking such characteristics as follows:

perceptive

cooperative

analytical  

realistic 

convincing

rational

experienced

self-controlled

courteous

Which style of negotiation is best for you? It depends on the circumstances. It is best to change styles where appropriate.

The style of negotiation is a very personal one, based on the experience, intuitive knowledge and skill learned in the negotiating situation. Some researchers have discovered that reliance on intuitive experience may account for the low percentage of effective attorney negotiators. Self esteem, personal identity, the drive to win, to achieve, personal leadership qualities, risk taking propensities, need to control, aggressiveness, ethical flexibility, level of mistrust of others, tolerance for ambiguity, disorder and confrontation and the need to be respected are personal factors that shape the way in which an individual approaches negotiation.  P. Jean Baker, AHow a Mediator Can Choreograph a Facilitated Negotiation.@
Individuals negotiators may not have much choice about the basic approach they use, which may be determined largely by one=s own personality and experience.  Experts recommend that attorneys should be concerned with improving effectiveness within their style of preference than with changing style. 

Studies show that both styles can be effective, but that there are substantially greater number of effective attorneys of the cooperative type than of the competitive type. Williams, supra, page 41.  However, other studies show that being conciliatory in the face of aggressive demands of an opposing negotiator will diminish the amount obtained for such a negotiator.  Indeed, a Atit for tat@ strategy is required where your opponent uses the more aggressive style of competitive bargaining.  That does not mean that you will be required to remain in a competitive bargaining position if the other side shows a more cooperative attitude.  You should be prepared to move between the competitive and the cooperative styles of negotiation depending on the circumstances, the individuals, and timing. AKnowing when to hold them and when to fold them,@ is a good strategy in poker as well as in high stake legal negotiations in a mediation.  Effective negotiators can adopt either style convincingly as needed to gain advantage.  This type of versatility is something to be desired.  

AThe effective negotiator needs to develop an approach that satisfies three conditions: (1) it should protect and advance the interest of his client; (2) it should deal effectively with the  gamesmanship of the other party; (3) when appropriate, it should be cooperative in working toward a common mutually acceptable solution.@ Williams, Legal Negotiations, supra.
 

In their seminal work on negotiations, AGetting to Yes: Negotiating Agreements Without Giving In (1981),@ Roger Fisher and William Ury call their approach Aprincipled negotiation@ or Anegotiation on the merits,@ and they contrast it with Ahard positional bargaining@ and Asoft positional bargaining.@   They argue that positional bargaining is inefficient, produces unwise agreements and endangers ongoing relationship .  They recommend another approach which involves the following stages:

a.  Separate the people from the problem - disentangle relationships from the problem

b. Focus on interests, not positions

c. Invent options for Mutual Gain

d. Insist on using objective criteria 

e. Formulate your BATNA - best alternative to a negotiated agreement

f.  Use negotiation jujitsu - don=t defend your ideas, invite criticism - ask questions, pause

g.  Consider the one-text procedure

h.  Use language to direct attention to the substantive issues - not to blame parties

APlease correct me if I=m wrong.

AWe appreciate what you=ve done for us.@
AOur concern is fairness.@
AWe would like to settle this on the basis of independent standards, not on who can do what to whom.@
ATrust is a separate issue.@
ACould I ask you a few questions to see if my facts are correct.@
A What is the principle behind your action?@
ALet me see if I understand what you are saying.@
ALet me show you where I am having trouble with your reasoning.@ 

AOne fair solution might be.@
AWe believe a fair number to settle this matter might be $xxx.

Fisher and Ury believe that how you negotiate can make a big difference in a situation where there is a chance for agreement and can affect the outcome that you find favorable or merely one that you find acceptable.  AHow you negotiate may determine whether the pie is expanded or merely divided, and whether you have a good relationship with the other side or a strained one.  When the other side seems to hold all the cards, how you negotiate is absolutely critical.@ Getting to Yes, supra, page 177.

VI.  Preparation for Negotiation Strategies in Mediation

Prepare your case - for trial and for mediation 

Know your case - facts and law - both supporting and negative elements

Know probable value of your case compared to other similar cases decided in that venue

Know your client - what are your client=s interests in the outcome  (prioritize)

Money 

Benefits 

Recognition - apology - references

Revenge - vendetta - principle

Reduction of tension

Aversion of loss and uncertainty

Elimination of conflict

Keeping business/family relationship

Know yourself - do your interests conflict with your client=s

Know the negotiating style of  the opposing attorney - cooperative or competitive?

Know the interests of your opponent in resolution of the dispute

Consider creative solutions that will satisfy your client=s interest as well as your opponent=s interests

Bring a draft of a  written settlement agreement on computer disk

Prepare negotiation strategy - what styles to be used and when

Know your BATNA and WATNA
 

VII.  Selection of appropriate mediator - 

Reputation for fairness

Reputation for neutrality

Reputation for creative and innovative option building

Reputation for effectiveness 

What personal skills does mediator have to deal with feelings and emotions, if required?

Knowledge of substantive area 

Determine dominant style of mediator - facilitative vs. evaluative/ broad vs. narrow? Which is best for your case?  Riskin=s Grid
. 

Will mediator disclose defects or oversights that might affect the outcome?

Does mediator have training and experience specifically as mediator?

What negotiating skills does the mediator have?  - judicial settlement techniques or integrative - option building collaborative skills?

Will the mediator assist parties in drafting the final agreement? 

VIII.  Develop A Negotiating Strategy in Advance of the Mediation

Three strategic negotiating focal points: 
A..
Interests - parties try to learn each other=s underlying needs, desires and concerns and find ways reconciling them in the construction of an agreement Common concerns, priorities and preferences necessary of an integrative or mutually beneficial agreement that creates value for the parties.  Addressing the interests of each the parties can lead to successful resolution of the conflict. This is called integrative bargaining.

B.
Rights - parties try to determine how to resolve the dispute by applying some standard of fairness, contract or applicable rule of law. Slavish adherence to an outcome based upon legal rights leads to distributive agreement B one in which there is a winner and a loser or a compromise that does not realize potential integrative gains.  Each party believes his or her rights outweigh the rights of the other.

C. 
Power - - parties try to coerce each other into making concessions that each would not otherwise do.  Also leads to distributed agreement and potentially can result in a desire for revenge, non-compliance or creation of future disputes.  Threatening the use of power, strikes, lockout, massive discovery, usually results in similar responses which can spiral out of control.  Use of power should be only a last resort.

Do you want the mediator to place a value on your case?  Is your case one that requires a detailed analysis of the evidence, the law, and the likely outcome at trial?  Your strategic focal point will be shaped by understanding the negotiating direction of your opponent. If your opponent is strictly focused on a rights based, power based outcome, you may require a mediator who is prepared to give an opinion about the merits and value of the case.  Generally, when the defense is offered by insurance counsel, evaluation of the merits and likely outcome at trial will be required.  If it is apparent that either your client or the other party would benefit from a strong sense of having their Aday in court,@ you will want the mediator to conduct the proceedings as a mini-trial, even hearing from the witnesses in joint session or in private caucuses.  Be cautious, however, about requesting or demanding that the mediator give an evaluation or opinion of the dollar value of the case.  You may get your wish!! This entails great risk and may damage settlement opportunities.  If both parties request evaluation by the mediator, it is better strategically for the mediator to give a range of values rather than a specific number.  The party who is dissatisfied with the valuation will not have confidence in the mediator which will diminish his ability to facilitate an acceptable resolution.  The winner may be put in an awkward dilemma that if he does not hold out for the number suggested by the mediator, he will be viewed as weak or as not having faith in his ability to litigate the case.  Hence, a valuation by the mediator which one party does not accept may prevent settlement of a case that could have been settled and drive the parties to litigate the outcome. 

IX.  
Some of the Psychological Principles at play in legal negotiations.

Birke and Fox contend in their article on this subject that Athe terrain of legal negotiation is strewn with psychological barriers that stand in the way of efficient settlement, and that awareness of these barriers will help negotiators avoid pitfalls so that they will more often reach mutually beneficial settlements.@ at page 57.

Egocentric biases in determining value. Tendency to generalize from small sampling. Heuristics affects judgment

Egocentric bias - people tend to define what is Afair@in a self interested manner

Anchoring and adjustments - making extremely large demands or very low offers to set range of distributive bargaining. 

Belief in reciprocity - to obtain concessions by opponent. 

Perspective biases.  Overconfidence.

Erroneous perceptions that other party=s interest in diametrically opposed to their own

In research facts and law, tendency is to find supporting evidence, but overlook negative information

Biases in predicting outcome in litigation

Effect of framing - perception of agreements as potential loss tends to encourage one to act in a more risk-seeking manner than those who perceive agreements as potential gains. One should frame offer to show benefits or gain to opponent. (Eg. AI believe the value of my case at trial is at least $300,000, but my client is willing to accept $225,500 today, a saving of almost $75,000 to defendant@)

Perception of negotiations as zero-sum game - the more the other party gets reduces what you get

Tendency to escalate commitment to an initial course of action irrationally

Tendency to be willing to harm oneself in order to punish those who they perceive to be acting unfairly - eg. Client who is willing to give attorney Awhatever it takes@ to fight perception of unfair opponent - (avoid perception that one is acting unfairly)

Decision Styles - decisive, flexible, hierarchic, integrative, and systemic styles affect negotiation styles

X.
Specific questions relating to the mediating process? 

Whether or not to make opening monetary demand? 

How much should the opening demand be? In distributive bargaining, this is a critical determination B  too large a demand may be an insult resulting in no reciprocating offer or one that is equally insulting B too low an offer, limits your ability to reach your aspiration or even your reservation point.

When to make demand? Before the mediation? Make first offer through mediator?

How to make offer?  Supported by facts and law?

What conditions - what limitations? 

Should you permit your client to participate?  

Offer range of value to mediator that would be acceptable B the range being in excess of your reservation point.  Inquire about the opponent=s Arange of value@, rather than specific number. (Investigate comparable results)

What is your BATNA and what is your WATNA?

XI.  Use the Mediator to Your Advantage

Is it ok to let your opponent to have ex parte discussion with mediator?


Do you have the mediator=s commitment to keep information confidential?

Ask Mediator=s assessment of other side=s overall range of settlement - low to high?

Deal each card from your deck timely to move toward your objective 

Advise mediator of your range from low to high without revealing your reservation point.

Encourage mediator to transmit proposals in private caucuses - support your case


XII.  Common Mistakes of Lawyers in Mediation

Failure to consider a range of negotiating strategies appropriate for your case

Failure to prepare your case - unable to show rational basis for value or other demands

Failure to address the weaknesses in your case and how to overcome them

Failure to prepare your client regarding risk and realities of litigation

Failure to understand the effect of Areciprocity@ and the cycle of Power and  Rights vs. discussion of Interests

Failure to understand components of the ADifficult Conversation@
 - facts, feelings, identity - avoiding blame, focus on learning about contribution and solutions

Impatience - wanting to leap to final solution too early - before the parties are ready.

Improper offer or demand - too soon, too much or too little.

Lack of plan to develop value in your case

Intimidation by mediator (judicial officer predicting outcome)

Unwilling to consider negative aspects and risks - biases in assessing value

Failure to develop your BATNA or reservation point or your WATNA

Failing to use a mediation brief to educate the mediator and other side

Willingness to take the last offer - perhaps premature - failure to ask for more when appropriate

Failure to assess when you have reached the limits

Choosing the uncertainty of litigation over the certainty of settlement 

XIII.  Techniques for Breaking Barriers

Write simple proposal signed by client to submit to other side.

Have both parties write proposals and submit confidentially to mediator;

- Let mediator decide between the proposals 

- If numbers are not more than $xx  apart, let mediator split the difference

- Let one party divide the pie and the other party choose 

- Additional suggestions for breaking negotiation impasse:  The mediator offers to make a proposal with the consent of both parties – based on what he/she believes is a practical fair solution

- The settlement escrow – each party gives their last best offer to the mediator with the proviso that it will be held in complete confidence and will not be shared unless the mediator believe the deal is so close, he asks permission to further the negotiations with hypothetical numbers – not firm offers or demands.  

XIV.  Examples of Negotiation Strategy in Two Slip and Fall Cases - Two Different Results

1. Carol, age 52, was walking through a parking lot structure to reach the entrance of an office building, when she fell off a step.  She had walked through an opening from one level of the parking lot to the next, but  was unable to see that the step was not even in height, but rather sloped from left to right.  When her foot landed, the step was two inches deeper on the right than the left, and she fell twisting her back and landing hard on her side and hitting her face on the ground.  

As a result of the fall, she had two back surgeries, each costing $15,000.  She had loss of work as a nurse of $7500.  She had continuing pain and possible future surgery costing another $15,000.  The lawsuit was filed and in the course of discovery, Carol testified that she did not have a prior back injury. She had forgotten she was in two prior auto accidents in which she claim back injury. She said she didn=t understand the question. The case  was set for trial when the mediation took place.   Until that time, defendant had offered nothing.  

What is your negotiating strategy?  How would you prepare your client?

How much should Plaintiff=s counsel suggest that the case is worth?  What should be the reservation point?  Should you use an evaluative mediator?  What would be a good settlement?

2.  Lisa, age 55, was a customer at a restaurant having lunch on the outdoor patio.  When she finished her meal, she pushed her chair back to get up and fell off the raised platform, landing on her right hand.  Several weeks later she had surgery to repair a fracture and had pain thereafter which did not let up at the time trial arrived.  She had $30,000 of medical expenses but no loss of earnings.  The injury caused permanent loss of motion of her right hand as well as permanent pain and suffering.  

The case was first heard by an arbitrator who awarded plaintiff $175,000.  The plaintiff requested trial de novo.  At the settlement conference with a settlement judge and then in private mediation with a judge, the mediator gave his opinion that the case was worth at least $600,000.  The insurance carrier made a final maximum offer of $500,000. 

Should the plaintiff accept this offer or go to trial?  What would have been your negotiating strategies.  What should have been your reservation point?  What would have been your opening offer to settle at your reservation point?  How would you have shown how much your case was worth?  Would you complete all discovery before offering to mediate?
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Negotiations and Mediation 

By Steven G. Mehta, Esq

A.  Myths of negotiating

1. Somebody comes out a loser and somebody comes out a winner. Effective negotiations allow both sides to come out of the negotiation with something and both parties feel comfortable with the deal.  The mediation process is an ideal forum to allow both sides to create the most effective settlement agreement.

2. You have to have a special skill to negotiate.  Everyone can and does negotiate.  Although most lawyers don=t get specialized training to negotiate, they do it as part of their jobs on a daily basis.  Most people also negotiate all the time.  There are many examples of negotiations on a daily basis: The swap meet, garage sales, exchanging favors at work, asking for a raise, determining where you are going to go for dinner, and many more.

3. Negotiations in litigation usually take place when the decision to settle has been made, and the only issue is how much.  Negotiations are a process and they start when you first file the case.  

4. Negotiations usually take place in a formal process. Although in mediation, the mediation is a formal process of negotiations, but the negotiations don=t start in the mediation.  They start at the filing of the case and upon the first meeting of counsel. 

B.  Choice of Mediator

5. The choice of mediator is perhaps one of the most important decisions in the mediation process.  You must feel comfortable with the mediator.  In addition, you must also try to ensure that the mediator can handle the complexities of the case at hand.  

6. It is not necessarily important that the mediator know the area of law that is the subject of the mediation.  A good mediator can easily adapt to all types of legal issues.  In addition, so long as you are familiar with the law, you can teach the mediator the legal issues.  This can be done in the mediation brief and during the mediation.  

7. Contact other attorneys.  Other attorneys who have had cases similar to your=s can be a good starting place to find a mediator.

8. Personal familiarity is not necessary.  Unless you have mediated thousands of cases and your bar number is 5 digits, it is hard for you to know all the mediators available.  Asking for references can help you identify the strengths and weaknesses.  

9. Ask the Mediation Agency.  Many mediators are members of an agency or on a panel recommended by the Court. There are many competent individual mediators who will provide their credentials and references.  You can ask the staff at some facilities to identify the strengths and weaknesses of the potential mediator.  Talk to other attorneys who have used the mediator.

10. Verdicts and Settlements.  In this computerized age, it is extremely easy to punch in the name of the mediator and find out how he or she handled other cases.  You may find that the mediator has a good Aclosing@ ratio or that the mediator is very familiar with a particular type of case.  You may also find other cases that the mediator handled as an attorney.

11. Check For Conflicts.  Ask the other side how many times they have been before this mediator.  Did they work together on cases other than in mediation.  Does their firm have other cases before this mediator?  Why did they suggest this mediator?  Then ask the proposed mediator the same questions.  There is no rule that says you can only ask for a conflict check once the mediator has been chosen.

C. Mediation Brief

12. Importance.  The mediation brief is one of the most important documents you will prepare in the litigation process.  This is your opportunity to educate the mediator and to educate the other side.

13. Take your time.  You should make sure that you take your time to create a mediation brief that is short, concise, and informative.  How you present your mediation brief is a reflection of how you can present the material at trial.  The mediation brief should not be rushed at the last minute and thrown together from some other pleading. 

14. Topics.  You should make sure you identify the parties, their attorneys, the facts of the case, the law (if necessary), the contentions of the parties, the damages, and the demand or offer, and the reason for such number.  In addition, you may also consider including a section on evidence that supports your facts and contentions, a procedural history, and previous settlement discussions, if any.

15. Confidentiality.  You should always exchange a mediation brief with the other side.  What do you have to hide?  However, this is not to say that all of the mediation brief should be disclosed.  You may decide that there are certain facts that are confidential.  Those facts should be provided in a separate addendum that is confidential.  

16. Evidence.  You should feel comfortable in citing to evidence in your mediation brief.  However, unless the evidence is extremely critical, you should refrain from attaching the evidence.  This is not a motion for summary judgment.  You can instead offer to provide the evidence at the mediation, should the mediator desire to see such evidence.  In doing so, you have not only told the mediator that you are correct factually, but that you are not afraid of having all the cards on the table.  

D. Rehearsal

17. Role Playing.  You should role play with your client and inform them of the nature of the mediation as well what will be expected from him or her.

18. Rehearse.  Just as you would prepare your questions for trial, and perhaps rehearse your direct examination, you should also rehearse what will be said in the mediation.  This may simply mean that you will play the tape in your mind.  But you must be prepared to effectively advocate your client=s position in the joint session.

19. Brainstorming.  Part of negotiating in mediation is being creative. The more creative your solutions, the better you will be able to come up with alternatives before mediation, the better you will be able to consider those alternatives during the  mediation negotiations.  Make sure that if you involve more than one person, that you set rules, such as no criticisms during the brainstorming session.  You can always weed out ideas later, but if you inhibit them in the first place, the ideas won=t be there in the first place.

E. Principles of Motivation

20. We cannot motivate other people.  Motivation comes from the inner self; not from you.  For example, no matter how much money you offer, if the other party is not interested in money, and instead wants a formal apology, you cannot motivate them to settle.

21. All people are motivated.  Everybody has something that motivates them.  The trick is to find out what motivates you and the other side.

22. People do things for their reasons, not for our reasons.  

23. A person=s strengths when overused, can become their weakness. You have to be careful in mediation to not overuse your strength, otherwise you will become dependent upon that strength and not consider other things that may be equally useful.

F.  Tactics and Strategies in Mediation

Before addressing the tactics and strategies, it is important to note that not all tactics and strategies are examples of good faith negotiations.  However, not all people negotiate in good faith.  You must be aware of the strategies and tactics that will help you as well as the ones that the other side may use upon you during mediation.

24. Control your emotions.  Many people let their emotions get involved in the decision making process.  Your client may be very emotional about the particular subject.  However, you cannot let those emotions, or your own personal emotions get the better of you.  One of the most common emotions that springs up in mediation is anger C either anger at a particular settlement offer or anger about the underlying case.  You must understand the feelings of your client, but not get caught up in your client=s feelings.  You must be able to step back and maintain control over your feelings.  Many bad decisions were made because of anger.  In mediation those bad decisions could include walking away, giving away too little or too much for the wrong reasons.  In fact, sometimes the other side will intentionally try to make you angry, hoping that you will make a bad decision.  Usually a good mediator will be able to detect this tactic and assist you in this process.  

25. Think through the thought.  Play chess.  In Chess you think through 10 moves ahead.  You should do the same in mediation.  Think if you offer a certain sum, what will be the reaction.  

26. Recognize nonverbal cues.  Actions speak louder than words.  Show what you mean to convey in body language.  Even though the other side is not usually in the same room as you when you make settlement offers, the mediator is.  The mediator will be watching you very carefully for cues. If you are not interested, don't keep talking or trailing your words.  Don't appear too anxious.  Watch your cues.

27. Listen.  Be careful to listen carefully to the mediator.  The mediator knows what the other side has said, and may not verbally disclose everything the other side has said.  You must be able to listen in between the lines to what the mediator has to say.  In order to do this you should tune out other noise or distraction.  Focus on what the mediator has to say and not on what you will counter with.  Be receptive.  If a mediator criticizes you or your case, listen, no matter how hard it is.  He or she may be telling you something you did not consider before.  However, take those criticisms with a grain of salt. Just because the mediator criticizes doesn=t mean that your position is wrong.  The mediator may simply be testing your resolve on a particular issue.

28. Questions are one the most powerful tools in mediation.  The mediator knows more about the other side=s negotiating position than you do.  Feel free to ask the mediator questions regarding those positions.  Questions allow you to understand the reasons for opponent=s position.  Questions also allow you to take control of the situation.  By asking the mediator questions about the other side=s position, the mediator may then in turn ask those questions to the other side which may cause the other side to re-
consider its own position.

29. Outline the Issues raised during mediation.  In collegiate debate, the debaters were expected to outline or flow the issues raised during the debate.  Each new issue would be put on a different row on a piece of paper.  Each response, and counter response would then be placed in a separate column in the same row.  This technique can be used in mediation to identify whether the other party has addressed all the issues raised.  See figure 1.

Figure 1

	Plaintiff 
	Defendant
	Plaintiff
	Defendant
	Plaintiff

	demanded $2 million
	offered $150,000
	countered $1.75 million
	countered $250,000
	

	
	Requires voluntary resignation
	Concedes
	
	

	
	
	wants letter of   recommend-ation
	no answer
	


30. Build Trust.  No one will tell you anything worthwhile unless they can trust you.  You must strive to increasing the mediator=s trust in you.  You can do this by presenting accurate and complete briefs.  Don=t leave out something critical.  The other side will bring it up and it can perhaps create a bias against you and your client. 

31. Gain commitment.  Even the smallest commitments are good. The more they are committed to the process, the better the negotiation. The more commitment of time, that they have expended, the better chance of negotiating.  If you can get the other side to commit to a certain process, formula, or other issue, you will have gained not only the commitment in the specific item, but you will also have gained further commitment to obtaining a resolution.  The principle behind this rule is simple.  The more people commit to a process, the less likely they are to walk away from the commitment.  

32. How Much!!!!.   This is an outright negative reaction to whatever the asking price is.  This can be overt or subtle.  It can also be nonverbal.  Everyone uses this tactic.  In mediation, even if you counter, the mediator probably will also communicate the negative reaction.  

33. Limited Authority.  The opposing side will frequently let you know that they do not have the authority to settle the case.  What some people do is they try to get all the concessions possible, and then spring the ploy that they do not have authority to make the final decision. 

34. Silence.  Most people like conversation and do not like silence.   Silence forces them to know that you dislike the proposal.   In mediation, some people think that this tool is not effective.  However, the mediator will want to read your non-verbal cues.  Your silence not only prevents anyone from reading your clues, it also can be communicated to the other side through the mediator. Silence can sometimes be communicated in mediation by stating that the offer is unacceptable or that the offer did not merit a counter offer.  

35. Good Cop/Bad Cop.  Who hasn=t seen this tactic.  Many times the effective use of this tactic is to switch the roles in the middle of the mediation. This can be done with either your client or with co-counsel.  However, make sure that your client is well prepared for this tactic.  If the good cop/bad cop tactic is used by the other side, you might respond to that by suggesting that the bad cop is close to blowing the whole deal and that the good cop should work on the bad cop.

36. Emotional or Outrageous behavior.  Usually this is not a fit of anger, but a planned behavior.   It is socially unacceptable behavior.  Many types of emotions.  Crying, anger, guilt, laughter, walking out, veiled unacted upon threats.  One of the ways that it is most used in mediation is the threat to walk out.  Sometimes, the opposing side can do this in an attempt to scare you that the deal will fall through if you don=t take their unreasonable terms.  

37. Red herring.  Putting out an issue that has no meaning to you.  Usually the issue has no meaning to the person who presents it.  It simply allows that person to use it as a bargaining chip at a later time. 

38. What if.....  Provide an offer in a hypothetical formula.   What if you were to get 100,000 now and 100,000 in a year.  The answer to the question provides you with details in the negotiation.  

39. You'll have to do better than that.  I have seen some mediators use this tactic.  They will tell you that you will have to better than that.  They will suggest that they will communicate the offer if you really want them to, but this could cause a problem. 

40. Stingy concessions. Despite the fact that you have made reasonable concessions, the other side only makes small concessions.  This may reflect their true value of the case.  However, it also may be a ploy to see how desperate you are.  To some degree, this tactic uses time as its ally.  If the other side has more time to spend, they can afford to make smaller concessions over a long run.  In addition, the other side may plan on having a second mediation.  This first mediation is simply a starting point for the second session of negotiations.  

41. By the way.  When the deal is done or close to done, the other party adds new terms.  An ideal example of this strategy is when the other side adds that a confidentiality agreement is necessary at the last minute.  

42. Asking for equal or proportional concessions.   Many times, you can break an impasse by suggesting that you will make a concession equal or greater than that of the other side.  However, you must only do this if you have the assurance that the other party will abide by this agreement. 

43. Split the difference.  Beware, if someone started high, and then said lets split the difference, it may be unfair.  Also, you may say split the difference. But then they split that difference also.

44. Deadlines.  It is important to understand that deadlines can play a critical role in negotiating.  Many mediators reserve a scheduled amount of time.  You must be aware whether the mediator can go beyond the scheduled time or whether the mediator, or for that matter the other side, has any limitations on time.  Knowing the deadlines will better let you know when to make critical concessions.  Some people wait until the very end of the mediation to address the critical issues.  You need to be prepared if this tactic is used against you, either continue the session to another date or make sure that the mediator is willing to stay however long is necessary.   

45. Recalculating the value of money.  You can have it for a dollar a day.  Sometimes when you are faced with an impasse, you might consider recalculating the settlement proposal to something that may sound a little more palatable.  For example, a settlement proposal in a wrongful death case may be $1,000,000. You might be able to convert the proposal to $50,000 a year for the remainder of the plaintiff=s life expectancy.  If you use this in conjunction with establishing ground rules for determining life expectancy you might be able to break the impasse.

On a final note, it is important to emphasize that effective negotiations do not require you to memorize these skills or strategies.  Instead, you must develop a feel for the situation.  On the other hand, it is critical that you make sure that you are credible in your positions, and that you develop rapport with the mediator to demonstrate your good faith in the process and to demonstrate your credibility.   Tactics aside, most mediators will be able to quickly ascertain that you are playing games or simply using tactics for the sake of using tactics if you do not negotiate in good faith.  The use of strategies and tactics must only be used in the context of good faith negotiations in mediation.
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