
 
Always Take the High Road 
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Every lawyer should master the art of writing a really good brief. Here are some pointers 
I hope you will find helpful in mentoring younger lawyers or in your own practice: 
 
A brief should be brief. Judges are busy people who have neither the time nor inclination to 
read long or rambling briefs. Do everything possible to keep your brief short and to the point. 
 
Always take the high road. Personal attacks on litigants or opposing counsel irritate judges (and 
their law clerks) and undermine credibility — the most important asset a lawyer has in any 
litigation. Even if you are on the receiving end of such Rambo tactics, it is never proper to 
respond in kind.    
 
Let the judge decide. Lawyers often tell judges what they must do or write in a condescending 
manner, implying that the judge is not very intelligent. The best brief is one that provides the 
judge with sufficient facts and law to decide the matter at hand with a minimum of effort and in a 
manner that is fair and just. Always remember that the judge is the decision-maker, not you. 
 
Don’t overplay your hand. Lawyers have a tendency to go beyond what is necessary to win a 
legal argument, thereby running the risk of raising false hurdles to success. They also sometimes 
press their advantage too far by exaggeration and redundancy. A strong piece of evidence does 
not need any embellishment or exaggeration. A low-key approach in which the judge sees that 
your client deserves to win is best.   
 
Act in haste, repent at leisure. The most important part of effective written advocacy is careful 
preparation. Do the research, read and re-read your opponent’s brief, and prepare a conceptual 
outline of what needs to be said before you begin to write the brief. Give your legal training time 
to do its work before you organize and then write the first draft of your brief. This is truly the 
most productive and enjoyable part of writing a good brief. When done well, it makes the writing 
much easier and results in a very effective presentation. A hastily conceived brief, without 
sufficient research and reflection, will often miss the mark and waste a lot of time for all 
concerned.   
 
Do not repeat your opponent’s argument. While it is essential to fully understand opposing 
argument — and to read all cases cited in opponent’s brief — it is hardly necessary or 
appropriate to repeat that argument in detail.1 Rather, the crux of the opposing argument should 
be summarized accurately in no more than a few sentences to frame the issues for decision by the 
judge. Then you want to move swiftly into your argument after a concise statement of relevant 
facts if needed.    
   



In sum, a good brief should be a pleasure to read and make it easy for the judge to rule in 
your favor. The best briefs are seemingly unlabored and precisely what is needed for the judge to 
reach a just result — no more and no less.   

Effective written advocacy has probably never been so important as it is today, an era of 
crowded dockets and over-burdened judges, a time when the pen is indubitably mightier than the 
sword. Our job as trial and appellate lawyers is to zealously represent our clients and win their 
cases by advancing clear and concise arguments that assist judges in reaching just outcomes. We 
can do this by focusing on what needs to be written and writing it briefly and well. 
 
FOOTNOTE 
 
 1. Cases cited in opponent’s brief are often not on point and may even support your 
position. 
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