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The interplay among the branches of our government continues to be most active in the 
area of environmental law. Though established by the Legislature, environmental laws are 
executed through agencies. Both legislation and executive agency actions are the subject of 
judicial review as the result of appeals and direct actions. 

Among the agency actions, rulemaking by the United States Environmental Protection 
Agency (EPA) is an exemplar of the interaction of legislative, executive and judiciary powers. 
When Congress writes an environmental law, EPA is often the agency that implements it by 
writing regulations. EPA’s rulemaking reflects increasingly complex social, economic and 
political factors, being reshaped by current scientific debates, theories on economic growth and 
political agendas. An added dimension is the role of the states as EPA often sets national 
standards that states enforce through their own regulations. 

An apt illustration is EPA’s proposed Clean Power Plan to limit carbon pollution from 
existing fossil fuel-fired power plants, 79 Fed. Reg. 34,830 (June 18, 2014). This plan attempts a 
30 percent reduction in carbon dioxide (CO2) emissions from electric utility generating units 
(EGUs) by 2030 (from 2005 levels). According to EPA, power plants are the largest source of 
carbon pollution in the United States, accounting for roughly one-third of all domestic 
greenhouse gas emissions.1 EPA asserts that its plan will lead to climate and health benefits 
worth an estimated $55 billion to $93 billion in 2030, including avoiding 2,700 to 6,600 
premature deaths and 140,000 to 150,000 asthma attacks in children.2 

Congress, through Section 111 of the Clean Air Act, requires EPA to identify categories 
of stationary sources that cause or contribute significantly to air pollution which may reasonably 
be anticipated to endanger public health or welfare. Section 111(b) of the Act requires EPA to 
promulgate “standards of performance” for new sources within each listed category. Section 
111(d) also allows EPA to impose “standards of performance” for existing sources within a listed 
category via federally enforceable plans developed by states. The “standard of performance,” as 
defined by Section 111(a), is a standard for emissions of air pollutants which reflects the degree 
of emission limitation achievable through the application of the best system of emission 
reduction which the Administrator determines has been adequately demonstrated, taking into 
account the cost of achieving such reduction and any non-air quality health and environmental 
impact and energy requirements. 

EPA’s proposed Clean Power Plan for Existing Power Plants seeks to implement this 
mandate and defines the “best system of emission reduction,” or BSER, for CO2 emissions from 
EGUs, and the state-specific reductions EPA purports are achievable through application of the 
BSER. EPA asserts that each state has broad flexibility to meet the rate by 2030 by lowering the 
overall carbon intensity of the power sector in the state. More specifically, the proposed plan 
provides four different “building blocks” that states can implement to meet these targets. 
Building block 1 requires coal-fired EGUs to improve their heat rates by 6 percent (on average); 
building block 2 reflects an increase in the average utilization rate of natural gas combined cycle 
(NGCC) units to 70 percent, thereby displacing electricity that would have otherwise been 
generated by coal or less efficient natural gas-fired boilers; building block 3 involves the 



increased use of existing or development of new renewable energy (RE) sources (e.g., wind and 
solar); and building block 4 addresses increasing demand-side energy efficiency programs, thus 
reducing electrical demand. 

According to EPA, a state does not have to put in place the same mix of four “building 
blocks” that EPA used to set the goal. Rather, it contends that states are in charge of these 
programs and can draw on a wide range of tools, many of which they are already using, to reduce 
carbon pollution from power plants and meet the goal, including renewable energy portfolios and 
demand-side energy efficiency measures.3  

The Louisiana Department of Environmental Quality (LDEQ) submitted one of more 
than 2 million public comments received by EPA by the Dec. 1, 2014, comments deadline. 
Supplementing its initial set of comments made in fall 2014, LDEQ’s Secretary demanded the 
immediate withdrawal of the rule: “Quite simply, there is no provision in the Act — or in any 
other statute — that gives EPA the authority to fundamentally change the way electricity is 
dispatched in a state, to require investment in uneconomic (for Louisiana) renewable energy 
sources, or to mandate programs reducing the demand for electricity.”4 

The LDEQ contends that the proposed rule “unequivocally exceeds the authority 
provided to EPA by Section 111 of the Act, violates Section 307 of the Act, jeopardizes the 
reliability of the electrical grid, unfairly imposes vastly different requirements on states, 
overestimates purported health benefits, attempts to supplant the sovereign authority of 
Louisiana by establishing a de facto renewable portfolio standard, and contains numerous other 
deficiencies.” LDEQ claims that EPA has overstepped its statutory authority by effectively 
mandating “beyond-the-unit” measures (i.e., building blocks 2, 3 and 4) needed to achieve its 
pre-selected CO2 reduction goals. More recently, in January of this year, EPA announced that it 
will develop a federal plan for states that fail to provide a plan or meet the agency’s emissions 
criteria. 

At the federal level, Republicans in Congress will try to curtail funding for the Clean 
Power Plan and other rules relating to greenhouse gases. Riders can be attached to spending bills 
that prohibit agencies from spending money on greenhouse gas regulation. Other attempts to 
affect EPA will likely continue in 2015. For example, the Science Advisory Board Reform Act, 
sponsored by Rep. Chris Stewart (R-UT), passed the House in November 2014. The bill would 
changes the rules for appointing members to the Science Advisory Board, which 
provides scientific advice to the EPA Administrator. It would revise the procedures for providing 
advice and comments to the EPA Administrator and add guidelines for conduct for board 
advisory activities (e.g., barring panelists from discussing their own research and limit non-
scientific advice from the panel). The Secret Science Reform Act (H.R. 4012), which also passed 
the House toward the end of 2014, would require that the data from any study that EPA draws 
upon to inform its regulations, risk assessments and guidance documents be “reproducible” and 
released publicly as long as the law doesn’t forbid it.  

Meanwhile, EPA’s final plan will undergo judicial review. The U.S. Chamber of 
Commerce, among many others, claims the Clean Power Plan is an unlawful legislative reach. 
Environmental activist groups contend that the plan does not reach far enough to reduce carbon 
released from EGUs. Suits have already been filed challenging EPA’s proposed plan.   

Once the rulemaking is finalized, expected in mid-summer along with EPA’s carbon 
pollution standards for new, modified and reconstructed power plants, many more lawsuits 
certainly will be filed. The courts then will determine if the rules will be stayed pending 
litigation. Ultimately, the courts will decide if EPA’s rulemaking exceeds the authority provided 

http://science.house.gov/sites/republicans.science.house.gov/files/documents/HR%204012_0.pdf


to EPA or is otherwise unlawful. Pending litigation, if no stay is issued by the courts, the states 
will have to submit their plans to EPA to reduce greenhouse gas emissions from the power 
sector. EPA will then initiate the process to review their implementation. By that time, however, 
there will be a new president — and another chapter of the interplay of the powers will begin. 
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