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New Legal Problems

“The internet has opened new channels of
communication and self-expression...Countless
Individuals use message boards, date matching sites,
Interactive social networks, blog hosting services and
video sharing websites to make themselves and their
Ideas viable to the world. While such intermediaries
enable the user driven digital age, they also create
new legal problems.”

Fair Housing Council of San Fernando Valley v. Roomates.com, LLC,
489 F.3d 921, 924 (9t Cir. 2007)

@ MCGLI'NCH]*ZYST/\FFORD PLLC LOUISIANA  MISSISSIPPI  NEW YORK OHIO  TEXAS



Are we Ready?

e [I]t should now be a matter of
professional competence for attorneys
to take the time to investigate social
networking sites.

Griffin v. State, 192 Md. App. 518, 535 (2010),
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Blogs

&) Original Anist
Reproduction rights oblamable from
vy, Caroon=iock. com

* Personally
maintained

e Allows comments

“You wera a shoo-in, Then | stumbled
across your blog.”
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How do you get in Trouble?

 FCRA

e FSCA/FWTA

 FLSA

e Title VIl (no cool acronym)
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Fired for Facebook?

 NLRA protects concerted activities
regarding work conditions

* All employees, not just unionized.
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Top 10 for Employers

e Blended lives e Pay overtime

« Employees use * Police SM sites

« Embrace it  Don’t assume

e Recruit with it * NoO privacy

o Off duty postings e Consult professional
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How do Lawyers Use?

e Lawyers help their clients

 No share pact

* Disengage

o EXxplicit terms in settlement agreement
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To Protect our Clients

* Information posted is evidence
* Review sites

 Change passwords

e Discontinue use

e |f continue

— Don’t use for emotional support
— Don’t vent
— Remember the judge and your child
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What about Lawyers?

e 50,000 legal professionals are already
blogging both personally and
professionally

 Almost 1 million people in the legal
professions are using social media

e 20,000 legal professionals are using
Twitter

@ MCGI,I'NCH EY ST/\ FFORI) PLLC  LOUISIANA MISSISSIPPI  NEW YORK  OHIO TEXAS



Why Should we use Social Media?

* Referrals and Clients

o Strengthening relationships
e Jury pools

e |Investigative tools

e Hiring
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Stay out of Trouble

 Have it in writing — nothing Is private
 Don’t bury the policy

o Consistently enforce rules

 Know when to say when

 Know the foul lines
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Cybersmears

 Toughen Up

 Make Contact

o Set the Record Straight

e Brace for Uphill Battle

e Consider Additional Claims
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Headlines and Horizon

 NJ Social Media Bill Could Prompt Flurry of
Employee Suits

e Sanctions for Deleted Facebook Give
Employers a Boost

 Employment Pacts in the Social Media Era

e New Facebook Notification — “You've Been
Served”

« SEC Support for Social Media Posts Has
Attorneys Chirping
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 Competency * Relevancy

— Rule 1.1 — 4.4
e Diligence e Supervising Others
— Rule 1.3 — Rules 5.1 and 5.3
e Spoliation
— Rule 3.4
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Social Media Policy for Law Firms

 Today, social media encompasses a broad sweep of online activity, all of
which is track-able and traceable. These networks include not only the blogs
you write and those to which you comment, but social networks such as
Facebook; professional networks such as Linkedln and Legal OnRamp; the
live-blogging tool, Twitter; and social bookmarking such as Digg and
Delicious. Every day, it seems, new online tools and new advances introduce
new opportunities to build your virtual footprint.

 As a firm, we believe that social media can drive business and support your
professional development efforts. We are also aware that social media use
will not be used exclusively for business.

« Keeping that in mind, we attempt here to provide reasonable guidelines for
online behavior by members of our firm when participating online on behalf of
our firm. As new tools on the Web are introduced, and new challenges
emerge for all of us, this document will, of necessity, evolve.
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Other Concerns

e Inadvertent attorney-client relationship

 May not be able to post sufficient
disclaimers on social media sites

o Appearance of impropriety by being
“friends” with judges
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What is everyone else
doing?
e Pennsylvania
 New York City Bar Association
e South Carolina
* Florida
e Ohio
o Kentucky
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Can we Get In Trouble?

e Advertising Rules

* Practicing law without a license
e Lying to the court

e EX parte communications

e Lack of Professionalism

* Improperly holding oneself out as an
expert
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Add a few skills you have:

What are your areas of expertise? m

LinkedIn Skills

E ndO rseme nt _ You can add 50 more skill(s) to your profile
Page DoeS |t SEVE SI{-B ['ve added all my skills

violate Rule

7.2(c)(5)?

Do you have the following skills or expertise?

Employment Law > || Litigation » § LegalResearch x § Legal Writing *
Commercial Litigation * Civil Lihgation Corporate Law

Intellectual Property Personal Injury Bankruptcy x Litigation Support *
Employee Relations
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» Main Menu — Select Profile

> Edit Profile

» Scroll down to Skills & Expertise section,
and click the pencil icon display in blue

»From drop-down menu under “Display your
Endorsements,” select “No, do not show
my endorsements.”
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Linked m @ Account Type: Basic| Upgrade

Home  Profile Contacts

ﬂ‘ SKILLS & EXPERTISE

Add & Remove inage [ ents Display your mdursements

Yes show mv endorsements.

=7 Retirement Planning # |22 Strategic Financial... & % Investment Advisory ~
= Investments £ |- Investment Management £ = Alternative Investments *
~  Real Estate # = Asset Protection * | Small Business X

Public Speaking * = Published Author * | = Financial Therapy *
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General Guidelines for Lawyers

* \Website maintenance

 Know your reach

* Avoid unethical postings

e Avoid active pursuit of potential client online
* Refrain from on-line legal advice

e EXxpress disclaimers

Do no hold yourself out as an expert in fields
In which you are not properly board certified
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Questions?
Follow me on Twitter: @kferachi

Friend me on Facebook:
facebook.com/kyleferachi

Connect on LinkediIn:
www.linkedin.com/pub/kyle-a-
ferachi/23/296/b6/
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